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BEFORE THE WATER RESOURCES DIRECTOR OF AREGON o i ! i
i

Klamath County

IN THE MATTER OF THE ) _
CANCELATION OF A WATFR ) 5 : ’ S R proe iy
RIGHT IN THE NAME OF ) ‘ o S ) |
MISS JESSIE P, ROSE y : :
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STATEMENT

Thie proceeding wan fnftiated by the State Engineer (now Vatey

Resources Directer) under the provisions of ORS 340,610 to 340,850 for the

cancelaticn of & certain water right, The water right fn question {e for the

sppropriation of not to exceed 2.0 cubfc feet per second of weter from Cherey

Creek, with a dete of priority of June 28, 151§, for the freigstion of 40,0

acres in the NEX WBL, 40,0 mcrer in the €rbL W'k, Sectlon 23 40,0 acres in the

W Nk and 60,0 acres in the Sw Wk, Sectlon 24, Township 34 South, Range 6

Past, W,M,, Klemsth County, Oregon, es evidenced by the certificate recorded

ak page 4851, Volume 5, State Record of Water Right Certificates, iy the name

of Mién Jesgie P, Rose,

Notices dated September 7, 1972, were served an Roy Howard and Nickelas

Ostapkevich by certiffed mail of intentfon to cancel sald water right. WNo

protest having been filed withir the 60 day period immedistely following the

notice, the water right was canceled as provided by ORS 540,641 (1) by order
of the State Frngineer entered Novemher 13, 1972,

On June 7, 1974 and again on Februavy 13, 1975 letters were received

from Wallace W, Watking stating that he was the cwner of the land to which the
water right in question wes appurtenant snd that he was not duly notiffed of

the proceeding,

A thorough check of the Klamath County deed records revealed that Ben

F. Watts and Mary Jane Watts were owners of record in 1972 when the initial

proceeding was gstarted and that s varzanty deed dated May 11, 1570 was recorded
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on January 29, 1974 conveyfng the property to Southern Orsgon Land and Tiwber

Co., by W, Watkine, an individual, DBA, Subsequently, an order rescinding the

order canceling & water right was entered en June 13, 1978,
This proceeding was roin{tiated by the State Engimeer®s notice dated
Jure 18, 1975, and served on Ben F, Yatts and Msyy Jape Watte, Wallsce W,

Watkins and Southern Oregon Land and Timher Ca., by W, Vatking, DBA by certified

mai],

On June 24, 1973, & protest in the name of Wallece W, Watkins was S M ” T s T
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filed in the offfce of the Stute Fagineer against the proposed cancelation of

the water right in question,

In accordance with the provigions of Chapter 581, Orepon Law 1875,

effective July 1, 1975, all dutirs, functions, and powers of the State fnginser
were transferred te the Director of the Water Hesources Dapartment,

Pursusnt to Notize of Hearing dated July 28, 1975, the matter was

brought to hearing before Mr, Larry W, Jebousel, Asofstant toc the Watar Resources

Director, in the hearing room of Klamath County Library in Klamath Palls, Oregon,

on August 19, 197%, Tha proponents of cancelation, Francis D, Brown and Mary

Jane Danforth, wers precsns st the hearing and were represcuted by Wm. Ganen R
¢ T 2

Jr.; Attnenaw ae Tan maoooer Fallas, Cregon, hne protestant, Yallace Y, Watkims

——tr g

was not present nor was he represented by legal counsel,

Daniel C, Brown snd Dee Valentine testified for the prepenents of

cancelation, Donald Knguer, Watermaster for District No. 17 also testiflied,

Cherry Creek 95 a perennial stream which hesds nesr the surmit of
the Cascade Mountains in unsurveyed tavritory, at sn elevation of 5,650 feet
mean sea level. Cherry Creek flows ir & southeasterly divection for spproxi~
mately 4 miles te & point near the northwest corner of Section 28, Township
34 South, Range 6 East, thence turns in & northessterly directfon flowing twe

miles to the point of diversion of the Pinewood Place Diteh, From this point,
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Cherry Creek

flows in a nertherly direction approximately two miles to its

J
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confluence with Pour Mile Creek near the northeast corner of Section 11 in P i
| "
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said townchip and venge,

Under the provisions of the water right {n questioen, vater was

R - 1 i G e m‘s"f "?’ﬂ'
: oo o b a

diverted from Charry Creek by & dam located fn the 5F% NEL, Sectiou 22, Towns . : 3 P f | }
e
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ship 34 Souvth, Range 6 East into the Plnewood Flace Pitch which transported

the water easterly to the west line of the land in question,

Uater was

distributed from this point, being near the center of the NEk of Sectfon 23

by a number of smell ditches which flood frrigated the land,

PINDIHGS OF FACT

From the esvidence and textimony submitted, it wes eetablished that B

the land in question wes obtafned by feders) patenmt by Migs Jesaie P, Rose in
the eerly 1900%s, The property 4n guestion wes Ifast lived on by Jersie P,

Rose in approximately 1912, but retained in her owviership untll approximately

EET RIS S

1968 at which time it wms wold to Ren P, 2nd Mary Jene Yatte,

Daniel G, Brown testiffed that he has been familiar with the land

in question since his father, Prancts D, Brown moved the family to an adjoining

ranch in 1038, Me, Broum stated that %e

Pyt

had been ou the property at isest omce

§ o & e

every year since that date. Mr. Brown stated that Willism and Eynest Plants

e

vere renting the property from Jessie P, Rose in 1938 which they continued to

D ——

do until the middle of Vorld War II, Mr, Brown alse stated that during thie

peried of time, the Plants brothers irrigated a small gerden ares and spproxis

rmately four acres of clover seed from Cherry Creek through the Pinewood Plece

Ditch,
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Mr. Brown stated that no one has gccupied the property asince the

Plants brothers left, that the Pinewood Ditch has not been maintefned since

‘\‘ 4

il

that time, and that it has not been ugable or posaible to divert water from

AU

Cherry Crzek {nto the ditch at the point of diversion since prior to 1966,
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Dea Valentine, managey of the trucking divigfon for Prancis D, Byown

&nd Sous, Inc,, testified thet he has besn on the land ¢n question regularly
since 1961 for the purposs of scouting elk herds and during hunting sessen,

Mr, Velentine stated that the Pinewood Place Ditch wae in very poor condition
at that time and he never had seen any water in {t and thst the fences sround

the land in question were down or fn disrepair, Mr. Valemtine fyriher stated

that the property has remsined geuerally 4n the zame condition since that time

with the exception of some logging of the larger trees sometime in the lattor
part of the 19807,
Francds D, Brown testified thet he was born on October 11, 1895 on

the ranch adjoining the property in question to the south snd that with the

axception of from World War I to 1938, he had resided there continuously, Mr,

Brown further testified that the land in qhutlon way last occupied by Erneat

and Willdem Pignts who moved te Colorado shortly after the start of Vorld War

II, Mr. Brown stated thet the lsud had not baen used for eny spricuitural

purposes siuce that time, that the diteh and fences had naver been meintained,
and that sfnce the 1964 flood the diversion dam and ditch could not divert and

transport water to the Yand in guesticn.

The lesiimony of mary Jame banforth, dsughter of Francis D, Brown,

corroborated the testimony of the eariier wvitnesges,
At the request of Mr, Genong, covnsel for the proponents of cancela~

tion, an inspection o5f the land in question wes made by the hearings officer

&ccompanied by Donald Kasuer, watermaster, Mr, Ganong, and Mr. Francis D, Brewn,

The visual inspection of the property in question confirmed the testimony of
the witnesses in that only remnants of the ditch system vere visibls, the

fences ware in disrepair, the weaterly pertion of the 160 acre tract was in o

well established growth of sage ox buckbrush, and the easterly povtion was in

smaller timber and brush,




CONCLUSIONS

The question before the Vater Resources Divector {3 one of fact

43 to whether or not a perled of five successive vears or more of nonuse hss

occurred, From the evidence and testimony submitted, it is very clear that

water has not been sppropristed for beneflcipl use under the terms of the water

right f{n question for a perfod of five or more successive years prior to August
19, 1975,

Therefore, the water right has been forfeited under the provisfons

af ORS 540,610 to 540,650 and should be canceled,

CRDER

NOW, THEREPORE, it is hersby ORDERED that the water right for the

appropriation of not to exceed 2,0 cublc feet per second of water from Cherxy

Creek, with & date of priorvity of June 28, %11, for the irri{gation of &0,0
acres in the NEk MEL, 40,0 acres im the SEL HEk, Section 235 40,0 screr im the

Wk MWk and 40.0 acres in the SWy WWk, Section 24, Towmship 34 South, Range 6

Esnt, W.M,, Klamath County, Oregon, ae¢ evidenced by the cartificate recorded

at page 4851, Volume 5, State Record of Water Right Certificstes, in the name

of Miss Jeseie P. Rose, be and the same 1s hereby canceled. ’ ; [ i '

Tt is FURTHER ORDERED that the cartifirsta vecarded st nace LRSS ; . X

- o o oot g L i
Volume 5, State Record of Water Right Certiffcates, is canceled,
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Dated at Salem, Oregon this 10°® day of October, 1975,

o

/8/ JAMES E. SEXSONW
Water Resovyces Divector

v TTEAEEEY

A8

WNOTICE: You are entitled to judicial review of this order. Judicilal review

may be obtained by filing a petition for review within sixty days from the
service of this order. Judicial review 43 pursuant to the provisfons of ORS
Chapter 183,
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STATE OF OREGON; COUNTY OF KLAMATH; ss.

I hereby certify that the within instrument was received and filed for record on the_l*th
JAN AD. 19 76 at_833]

—day of

A o'clock—— % _M., and duly recorded in Vol__
of WAT SR AV GHTS on Page 630

" wm. b, mie

NE, County Clerk
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