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781 BEFORE THE HEARINGS OFFICER

KLAMATH COUNTY, OREGON

In the Matter of Request for

Variance of Klamath County Planning

)
)
; Department No. 77-8
)

DAVID VANDENBERG, Applicant. FINDINGS OF FACT AND ORDER
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A hearing was held in this matter at Klamath Falls, Oregon,
on May 18, 1977, pursuant to notice given in conformity with Ord-
inance No. 35, Klamath County, before Klamath County Hearinags
Offioer Del Parks. The applicant was present accompanied by Lewis
Erbes and Joe WeStvold. The Kiamath County Planning Department

was repreSented by Carl Shuck and Pete Wall. The Hearings Reporter

7was Denise Hill.

EV1dence was presented on behalf of the Department and on
behalf ‘of the appllcant. There was one. adjacent property owner
present, Rlchard Wentworth, who stated he had no obJectlons to the

proposed varlance requested by the appllcant.‘
The follow1ng exhlblts were offered, rece;ved -and made a
the record-~ Klamath COunty Exhlblt A, the staff report,

Klamath County Exhlblt C, a Klamath County Assessor s map of the

1. subject property, Klamath County Exhibit D, a Klamath County Zoning

map»offthe subject property,and Klamath County Exhibit E, the

Prellmlnary Map of Tract 1133, Erbeq Park.

he Hearlngs Offlcer, in addition to the testimony presented

'at the~hearing, reviewed the minutes of the Klamath County Planning

Commlsslon Meetlng and Hearing ‘held on February 15, 1977 whlch the

Hearlngs offlcer marks as Exhlblt No. l and directs that the’ same be

'entered in‘the record with the other exhlblts. In addltlon, the
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i earings Officer viewed the general area of the proposed variance and
2baseqd upon the evidence presented makes the following Findings of
3jract:

4 ' FINDINGS OF FACT:
1. That there was substantial testimony before the Klamath

County Planning Commission with references to the variance requested

and that discussion is referred to in the minutes of the Klamath

Commission Meeting.
2. That the applicant's testimony proved by preponderance

of evidence that the variance would be necessary for the preserva-

vtion and enjoyment of the property rights of the applicant to have

the 1dent1cal setbacks that are utilized by llke subdivisions in the

area. ;
: 3. Mazama Gardens, an adjacent subd1v181on, has setback
llnes that “are 1dent1cal to those belng sought by the applicant and
9 that are 1dent1cal to those belng sought by the appllcant and that
'F>other subd1v151ons w1th1n the area have leSS restrlctlve setback
‘Ellnes than are belng requested. » v
b 45' The varlance requested ‘would be the mlnlmum variance
rr,neeessary if the appllcant is to be allowed to use the same setback
llnes that were used in the Mazama Gardens subd1v151on.
5. There are no exceotlonal or extraordlnary circumstances
‘whlch apply partlcularly to the appllcant's property.
§. The Hearings Officer is not empowered to grant a
uariance unless all of the conditions of Article 112 Section 112.001
1 through 4, are met (set forth above as 2 through 5) '
,7L5 The Hearlngs Officer is not empowered pursuant to

Sectlon 112 002(16) to disregard a prlor variance issued pursuant

FINDINGS OF FACT AND ORDER -2~
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© a zoning ordinance and enacted prior to the effective date of the
rdinance establishing the position of the Hearings Officer and his
uties. |

The ordinance provides in Section 112.002(18) that a
variance associated with the application for a zone change may at
the discretion of the Planning Director be directed to the Planning
Commission for hearing and determination.
8. A review of the minutes of the Planning Commission
Meetinq‘of February 15 1977, does not demonstrate whether or not the
'Plannlng Commlssion 1ntended to. approve, dlsapprove, or in any way
i'deal w1th the requested varlance.
Because the requested variance is of the magnltude that it
] affects the entire subd1v151on, because the uncertalnty as to what
'Jihappened at the Planning Commlsszon Meetlng 1a a conditlon created

"

‘fby the COunty and because the matter oughf to have been considered

'L‘by the Plannlng Comm1551on because it was assoc1ated w;th an apprl—
atlon for zone change, the Hearlngs Offrcer flnds that 1t should be

"referred to the Plannlng Commlsszon for determlnatlon.

U'less the Klamath County Plannlng Cbmm1sslon enters an
.;rder W1th1n‘forty-f1ve (45) aays from the- date of thls order the
Hearlngs Offlcer flnds that it would be proper under the .ordinance
22 || to construe the Plannlng Comm1s51on 'S lack of actlon as an affirma-
‘fjtlve of the poswtlon that the variance sought by the applicant was
,1-1ncluded w1th1n the order grantlng the zone change as a result of the
k hearlng held on February 15, 1977.
>“ All ‘The appllcant had also sought a variance relatlng to
yssetback 11nes in ‘the locatlon of a street to make the’ same coincrde

4~w1th existlng streets in ad301n1ng subd1v151ons. ;Appl;cant proved

_FINDINGS OF FACT AND ORDER -3-
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by preponderance of evidence that he is entitled to & variance in
that regard and that variance will be granted by a separate order.
BASED ON THE FOREGOING FINDINGS OF FACT, IT IS HEREBY
ORDERED:
1. That the portion of the application requesting a
variance on Lots 12 through 16 is granted, the Findings of Fact

and order will be entered separately.

2. That the remainder of the application requesting 2a
variance from the front building setback and the side building
setback 6n all lots other than 12 through 16 is continued for
fbrty—fivevk45) days.

3. The application is referred to the Klamath County

Planning Commlssion for the purpose of examlning and to allow the

*Piéﬂding‘Commission to enter an Order in conformlty with this

4. 'That'ih.addition to the persons required,ﬁyflaw to

‘a copy, thls dec151on shall be mqiled'tp the Chairman of

Entered at Klamath Falls, Oregon, this 7,2 {dqy,ofrqune,




IN THE MATTER OF
variance 77-8,

pavid R. Vandepberg AFFIDAVIT OF MAILING

STATE OF OREGON

e

county of Klamath

The undersigned certifies that as an employee of the

Klamath County Planning Department she served the foregoing on

the parties on June 9, 1977 by depositing a copy

of said Findings of Fact and Order in a sealed envelope in the

United States mail at Klamath Falls, Oregon, with postage thereon

fully prepaid and addressed to the said parties at their last

known place of business or residence, as follows:

Judith Bury.

Planning Commission Chairman
1984 Terrace

Klamath Falls, OR 97601

Richard Wentworth
3845 Bristol Avenue
Klamath Falls, OR 97601

Westvold & Associates
2333 Summers Lane
Klamath Falls, OR 97601

Lewis E. Erbes
4507 Cannon
Klamath Falls, OR 97601

@M%K////

Hearings Reporter

is qﬁ.day of o T 19_7.
v

NOTARY FUBLIC FOR THE STATE OF OREGON
My Commission Expires: f’S’CF'O

STATE OF OREGON; COUNTY OF KLAMATH; ss.

gth day of

| hereby certify that the within instrument was received and filed for record on the
M77

__JUNE_ AD., 19 77 e 3304 o‘ciock P M., and duly recorded in Vol

10076 ,
WM. D. MILNE, Cou ClerR~
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