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BEFORE THE HEARINGS OFFICER = = =owwmum

FOR KLAMATH COUNTY, OREGON

In the Matter of the Request for

CONDITIONAL USE PERMIT NO. 81-17

KLAMATH COUNTY PLANNING
FINDINGS OF FACT,

)

)

)

for J. N. s. Excavation Company )
- ; DECISION AND ORDER

|
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i
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THIS MATTER came on for a hearing before Klamath County }

Assistant Hearings Officer, JAMES Rr. UERLINGS, on July 15, 1982,
at 1:00 p.m. in the Commissioners' Hearing Room of the Klamath

County Courthouse. f*hig Hearing was held Pursuant to notice

and related ordinances. The applicant was Present at the

|
|
given in conformity with the Klamath County Development Code !

Hearing ang Presented evidence and testimony. Klamath County
Planning Department was represented by Jonathan Chudnoff,
The Hearings Reporter wasg Barbara Thomson.

Three Withesses appeared in opposition to the Proposed
renewal of thig conditional uge permit, and three witnesses
testified in favor of the renewal of the permit,

The following exhibits were offered, received and made
a4 part of the record:

Klamath County Planning Department Staff Exhibitg A-0.

Applicant's Exhibits 1-24,

Oppositionsg! Exhibits 1-14.
stated that he would render a decision within fifteen (15) days.

Based upon the evidence submitted at the hearing, the Hearings
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after considering the evidence ang the exhibitsg pre-

Officer,

sented, makes the following Findings of Fact,

FINDINGS oF FACT:
_——— UL FACT

Township 409 South, Range 9 East,

of the Willamette Meridian,

Klamath County, Oregon.

4. Subject barcel is a tep (10

in the NEY% NEY,

r

East, of the Willamette Meridian,

Klamath County, Oregon.

It is in the Klamath hills East of

generally in the Midlang area,

5. The site itself ig generall

Y rolling hillside
Sloping to the North,

The Vegetation ig mostly sagebrush and
grasses.,
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8. Access to the site would be from Lower Lake Road

which is a paved highway.

9. The area is al1 hillsides with open rolling
countryside. 7o the West, southwest of Lower Lake Road, there id
some irrigated farmland. 7o the North, there is more agri-
cultural lahds, the Meeker farms, and other Property owners.

The nearest residences are 1 house and mobile home that are on
the bProperty owned by Mrs., Veda Gray who was the mother of
the person who is leasing thig site to J. N. S. Excavation,

the applicant. To the North, there is also another dwelling

of John McPherson,

10. There is a clear need for this type of facility

in Klamath County for the dumping of septic tank pPumpings as

South Suburban Sanitary District will not accept any septic

tank pumpings at this time, Along with J. N. S. Excavation,

|
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which is about 1/3 to 1/2 mile away. This is the residence f
|

|

|

|

|
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two to three other septic tank bPumpers have used the facility
during the past year to empty thejir tanks. fThis site has been
reviewed and approved by the Department of Environmental
Quality and by the Klamath County Health Department through
their Department of Environmental Health Division. During the

the Department of
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12. The applicant has fenced the area and maintained
a locked gate around each pond and access to these gates has
been only by keys provided by the applicant to the two or
three businesses he has allowed to dump in the facility.

13. The applicant has suspended the dumping privileges
of Bowers Excavating and Fencing, Inc., until adequate steps
can be taken by Bowers, including the signing of a indemnifi-
cation agreement,to prevent similar occurrences in the future.
The Department of Environmental Quality and the Klamath County
Health Department's witnesses testified that they felt that the
applicant has taken all reasonable steps to prevent the dump-
ing of any unpermitted materials into the septic tank dump-
ing facility.

14. The main agricultural use on the land is for
periodic grazing. The nearest crop line or improved pasture
is over % mile away. The timber productivity class in this
area isVII,capable of producing fewer than 20 cubic feet of
timber per acre annually. There is no marketable timber on
this ten acres presently.

15. A letter presented by Rod Ingram, District wWild-
life Biologist for the Oregon Department of Fish and wildlife,
indicates that no adverse effects on wildlife are anticipated.

16. The Department of Environmental Quality and the
Klamath County Health Department as well as the Planning De-

partment staff have recommended that the conditions as applied
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Ylight hours gur
Persons dumping at the facility,

septic tankg in the northern ang e

ing the

after having bPumpeqd

If the tanks
it is likely that, due to the
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conditional use permit on July 27, 1981, indicate that there

The area is not known to be subject to natural
hazards and the proposed site does not interfere with recrea-
tional uses in the area in general.

23. The failure to have an operating disposal facility
will have significant adverse effects on local economy and
thus of the State. The disposal site is not in an area desig-
nated for residential use and as long as the conditions imposeq
herein are met the surrounding dwellings will not be adversely
affected.

24. The site ig outside any urban growth boundary.

KLAMATH COUNTY DEVELOPMENT CODE CRITERIA:

1. Klamath County Development Code Section 44,003
sets forth the general criteria for consideration in the appli-
cation of g conditional use permit:

A. That the use is conditionally permitted in the
zone in which it is pProposed.

B. That the location, size, design and operating
characteristics of the proposed uses is in conformance with the
Klamath County Comprehensive Plan.

C. That the location, size, design and operating
characteristics of the proposed development will be compatible

with, and will not adversely affect ,the livability or appro-
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priate development of abutting properties in the surrounding
neighborhood. consideration shall be given to the harmony in
scale, bulk, coverage, and density; to the availability of civic |
facilities, and utilities: +o harmful effects, if any. upon
desirable neighborhood character; to the generation of traffic
and the capacity of gurrounding streets, and to other relevant
impact of the development.
D. That the iocation, design, and site planning

of the proposed development will provide a convenient and
functional 1living, working, shopping, OY civic environment, and
will be as attractive as the nature of the use and its location
in this setting warrant.

2. Klamath county Code Section 44.001 sets forth
the general purpose of Article 44, conditional Use Permit, as
follows: The purpose of the conditional Use Permit is to pro-
vide a mechanism whereby uses which may be suitable only in
certain locations Or only if designed ox operated in a parti-
cular manner may pe allowed within the pasic zone designation.

3. ORS 197.175 requires all zoning and related ordi-
nances adopted by the County be in conformance with the State-~
wide Planning Goals.

4. Section 51.019 provides in (C) (1) that solid
waste disposal sites are allowed under 2a conditional Use
Permit in an AU-5 zone.

KLAMATH COUNTY DEVELOPMENT CODE FINDINGS AND CONCLUSIONS:

1. See Findings 1-24 under the Findings of Fact section
above. X
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2. The proposed site has operated for approximately
nineteen 19 months under the prior Conditional Use Permit
and has existed with only one violation. This violation ©
despite the best efforts of the applicant to prevent the dump~
ing of any non—permitted materials into the disposal site.

3. The use of the proposed site as @& solid waste dis—
posal facility is conditionally permitted within the aAU-5 zone
which the site is jocated-

4. The proposed site, accordingd to the evidence
presented, is adequate in size and design and operating char-
acteristics to continue the use as @ solid waste aisposal faci
1ity.

5, The parties appearing in opposition have not sub-
mitted any information substantially different from that which
was presented in the Hearindg of June 11, 1980 at which time
the Conditional Use permit was first granted. The evidence
presented py the Department of Environmental Quality and bY
the Klamath county Health Department indicates that there has
been substantial compliance with the conditions jmposed and that
they continuée to view the site as one of the optimum sites
jocated within Klamath county £0r use as a solid waste disposal
facility. The 1ocation, size, designy and operating character~
istics of the proposed development will be compatible with,
and not adversely affect, 1ivability or the appropriate devel-
opment of the abutting properties and the surrounding neighbor-—

hood.

FINDINGS OF FACT, DECISION AND ORDER -~ Page Eleven.




M M K H = e R - e
B ¥ h o I o a s & B H c

0 O =N O a (2T B

VIR O TR S
g B K’ D

o)
=3

. 9633

6. The site appears to be in harmony in scale, bulk,
coverage and density to the surrounding facilities and appears
to be the only site available for use as a solid waste disposal
facility. There appears to be no unwarranted effects upon the
desirable neighborhood characteristics nor will the site create

any additional generation of traffic beyond the capacity of the

surrounding streets and roads.

7. The location, design and site planning of the pro-
posed development will provide a convenient and functional
solid waste disposal facility and will be as attractive as the
nature of the use and its location and setting warrant.

8. The following conditions shall be imposed upon
this Conditional Use permit as they are found to be in the

interests of the public health, safety and welfare:

A. This Conditional Use pPermit is granted for a
period of one year, subject to renewal after a review of the
applicant's operation at a public hearing.

B. Applicant shall obtain approval from the De-
partment of Environmental Quality and continue to have said
approval for a site.

¢c. Applicant shall comply with all conditions
written or oral imposed by him by the Department of Environmenta]‘
Quality and the Klamath County Health Department. Any vio-
lation of the conditions imposed by the Department of Environ-—
mental Quality or the Klamath County Health Department, by the

applicant or any persons using the facility, shall be considered[
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H. The applicant shall maintain permission to use
an adequate access road to the site and shall have written
proof thereof available to the Planning Department upon request.

I. The applicant shall follow the direction
of the Klamath County Public Works Department with regards to
the access road from the private property to Lower Lake Road.
The applicant shall obtain liability insurance sufficient to
cover all prospective claims in the amount of at least
$1,000,000.00.

J. The applicant shall require all users of the
solid wastée disposal Pits to sign agreements with him wherein
they contract to indemnify him for all penalties and all other
damages and losses which he or neighboring or surrounding prop-
erty owners may incur from the user's use of the facility.
Copies of these contracts shall be filed with the Klamath
County Planning Department within five (5) days of their
signing. The applicant shall not allow anyone to use the
facility without their signing of these contracts. The appli-
cant may provide other conditions and terms in these agreements
as he sees fit.

K. The applicant shall immediately report to the
Klamath County Planning Department and the Department of Envir-
onmental Quality and the Klamath County Health Department when
he has any reason to believe whatsoever that material has been
dumped into any of the pits which is not authorized under his

Department of Environmental Quality operating permit.
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L. Prior to the dumping of any material into any of

tbe pits, other than septic tank effluent, the applicant shall
obtain written permission from the Klamath County Hearings

Officer or the Assistant Hearings Officer after appropriate

|
|
|
}_s

notice and Hearing. Thig written permission shall be in addition

Health Department, Department of Environmental Quality or other

|
!
to any other permission which the applicant must obtain from the!

|
Federal agencies. }
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M. If the applicant constructs a third pit, it shalq

be located as close as physically possible midway between the

-~
~ O

two existing pits on the facility. !

N. The applicant shall devise a form which he

=t
o

shall require all users of the facility to fill in and deposit

[
w

in some type of depository box on the site each time the user

W]
fi-9

makes any type of dump into the facility. fThis form shall

[
[#)]

include, but is not limited to, the following:

)
[+>]

1. A statement as to where the effluent came

fan
\1

from including all the various pieces of property from which

[
[0¢]

the user obtained material to be dumped;

[
©0

2. A statement a4s to when the material to be

1%
o

dumped was picked up;

Y]
P

3. The total amount of material to be dumped;

]
"]

4. The time in which he has dumped the material

v}
(<]

i
into the ponds/pits.

L))
[

The applicant shall then file these forms with the

[Y)
o

Klamath County Planning Department on a monthly basis. The

o]
[+
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monthly Department of Environmental Quality and Health Department
inspections.‘ The inspection reports filed in this regard do not
give any indication of air, water or land resource contamination.
The conditions imposed hereinbelow will assure that this goal is
met,

7. Goal No. 7 - The area is not known to be subject to
natural hazards.

8. Goal No. 8 - The bProposed disposal site does not
appear to interfere with recreational use of the area in general.

9. Goal No. 9 - Failure to have an Operating disposal
system will have significant adverse effects on the local eccnomy
and thus of the State. The lagoons have been and will continue
to be operated as a private business. No gains in employment
are evident as a result of the operation.

10. Goal No. 10 - The disposal site is not in an area
designated for residential use. Ag long as the conditions
imposed hereinbelow are met, surrounding dwellings will not be
adversely effected.

1l. Goal No. 11 - The site is intended to serve resi-
dences and businesses not currently served by sanitary sewer
facilities. The disposal site itself does not require special
facilities or services in order to operate,

12. Goal No. 12 - The site is reached via a private
cinder road from Lower Lake Road. The private road is approxi-
mately .7 of a mile in length and when viewed by the Planning

Department on June 9, 1981, was in good condition.
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13. Goal No. 13 - Little or ho effect on €nerqgy con-
Servation ig apparent.

1l4. Goal No. 14 - 7pe site is outside any urban or

urbanizing area,

CONCLUSIONS OF LAW AND DECISION:

1. The request for 3 Conditionai Use Permit on the

nal Use Permit jg con-

sistent with, ang Complies with, all the applicable State-wide
Planning Goais and statutes,

3.

land locate

40 South, Range

Oregon, being mo

Commencing at the 5/gn

northeasg ¢orner of saig Section

South 28 54'40" West 56 point which
is the "Trye Point ofoBeginning" of this descrip—
tion; thence North 45 OOéOO" West 660.00 feet to
a4 point; thence South 45 00600" West 660,00 feet
to a pPoint; thence South 45 00'00; East 330.00
feet to g point which is South 45 00' West 20.0
feet more Oor less from the southwesterly fence
€orner around + e southwesterly septic lagoon;
thence South 45 OO'OO"OEast 330.00 feet to a
point; thence North 45 00'00" Rast 660.00 feet

to a "Trye Point of Beginning", Containing 10.p
acres, more or less, "

* ok ok % o
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