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IN THE CIRCUIT COURT OF THE STATE OF OREGON

FOR THE COUNTY OF KLAMATH

In the Matter of the ) CASE NO. 74-82
REQUEST FOR VARIANCE IN CONJUNCTION)
WITH MINOR PARTITION

for
AND ORDER
DENNIS ACTEN AND KATHLEEN
SCHMIDT

THIS MATTER come on for a hearing before the Klamath
County Assistant Hearings Officer, James R. Uerlings, on
December 2, 1982, at 1:30 p.m. in the Commissioners' Hearing
Room at the Klamath County courthouse. The applicants, DENNIS
ACTEN and KATHLEEN SCHMIDT, appeared in person. The Klamath
County Planning Department appeared through their staff.
Ho persons appeared in opposition to the proposed variance for
minor partition. The following Exhibits were offered, received
and made a part of the record: EXHIBITS "A" through "D".
The Hearing was then closed.

The Hearings Officer, after reviewing the evidence,
makes the following decision:

FINDINGS OF FACT:

1. The applicant is the owner of the subject property
which has a legal description of Tax Lot 1800, located in the
SE% of Section 25, Township 39, Range 7, Klamath County, Oregon.
It is generally located at the Worth end of Ben Rerns Road,

Kiamath River Acres, Keno, Oregon.

FINDINGS, DECISIOW AND ORDER, Page One.

FINDINGS OF FACT, DECISION

|
i
5
i
i
i
!




© W =N 0., > 0 N ¢

N O R -
D B PN ES o e o g B = ©

26

JAMES R. UERLINGS
ATTORNEY AT LAW
110 NORTH SIXTH STREET
SUITE 209
KLAMATH FALLS, OREGON
97601

803/884-7364

17908

2. The Comprehensive pPlan designation is rural
residential, the zone designation is RR and the adjacent and
surrounding zone designation is rural residential, being the
Klamath River Acres subdivision on all sides. Lots are devel-
oped with houses and mobile homes, with typical lots being be-
tween one and two acres.

3. The property has physical characteristics as
follows: dimensions of 490' x 622' equalling approximately
seven (7) acres; shape is rectangular; vegetation consists of

pine trees and sparse grass. The topography is rolling. The

general drainage is two drainage ways draining toward the south-
east. The lot depth to width ration requires a variance for
Lots 1 and 2. The drainage for the subdivision surrounding
the property flows through the northwest portions of Lots 1 and 2.
This fact makes long, narrow lots more feasible for partition—
ing the property. This would allow both Lots 1 and 2 to have
puilding sites which do not interfere with the established drain-
age system for the subdivision. None of the surrounding prop-—
erties experience this particular difficulty.

4. Access to the property is from Ben Kerns Road,
a graveled public road and additionally, there is an easement
to the lots. Access will be determined by the Planning Director
in his determination of the minor partition.

5. The applicants, in their petition, would partition
the property into three parcels which would be aligned with

existing lots as per the applicants’ partition map, gxhibit “B".

FINDINGS, DECISION AND ORDER, Page Two.




179063

6. In addition to matching the existing lots, the
proposed partition is designed to take advantage of two
drainage ways-.

7. The proposed changes in the L,and Development Code,
scheduled for adoption on December 21, 1982, would allow the
Planning staff to waive the 2% to 1 ratio requirement without
requiring any variance hearing. The applicants have chosen

to apply for a variance now, however, in order to expedite _
|

the partition process. The lots would be 160' wide and therefore,!
under the existing ordinance, could not have a depth in excess
of 420'; however they are 490'.

KLAMATH COUNTY DEVELOPMENT CODE CRITERIA:

See Exhibit "AA" attached hereto and incorporated
by this reference.

KLAMATH COUNTY DEVELOPMENT CODE FINDINGS:

1. See Findings 1-7 under Findings of Fact set
forth above.

2. The proposed variance is in conformance with
the Klamath County Comprehensive Plan and is in conformance
with all applicable provisions of this Code and other Klamath
County codes and ordinances and Oregon law.

3. The Klamath County Development Code requires

a lot depth to be not more than 2% times the average width.

The applicant proposes to have three (3) lots in the minor

partition, two (2) of which will have a depth of approximately

490' while under the Code the maximum allowable is 420'.

FINDINGS, DECISION AND ORDER, Page Three.
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Due to the nature of the topography of the land and the natural
drainage ways that run through the property, a hardship would
be created subsequent to the partitioning if the applicants
were not allowed to have a width to depth ratio variance.

The variance would allow the applicants to use all lots for
building sites without disturbing the natural drainage.
Additionally, the proposed amendments to the ordinance to

take effect in less than two weeks would allow the Planning
staff to waive the ratio problem.

4. As a result of these findings, exceptional and
extraordinary circumstances apply to the subject property which
do not generally apply to properties in the same vicinity and
zone that result from the topography, size and shape and other
circumstances of the subject property over which the applicant
has no control.

5. The granting of this variance will not materially
be detrimental to the public health, safety or welfare nor will
it impair an adequate supply of light or air to the adjacent
property.

STATE-WIDE PLANNING GOALS AND CRITERIA:

See Exhibit "BB" attached hereto and incorporated by

this reference.

CONCLUSIONS OF LAW AND DECISION:

1. This request for variance satisfies all applicable
Klamath County Development Code criteria and policies governing

variances.

FINDINGS, DECISION AND ORDER, Page Four.
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2. This request for variance 1is in conformity with
the Klamath county Comprehensive Land Use Plan.

3. This request for variance is consistent with and
complies with the applicable gtate-wide planning Goals-.

4. This request for variance is consistent and
complies with all requirements of State law.

There is substantial evidence in the record to support
this request for variance and no evidence was submitted in

opposition thereto.

pherefore: it 1is hereby ordered that this request
for variance for a minor partition be granted upon the condition
+hat the applicants follow their partitioning map as submitted.

DATED this Zé) day of December ., 1982.

FAMES R- GERLINGS /
Assistant Hearing¥

FINDINGS, DECISION AND ORDER, page Five.
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1. I\lamath County Code Section 43 sets forth the general review cri-
teria for consideration of a variance. These criteria are as follows:

A. That a hardship peculiar to the property and not created by any
act of the owner exists. In this context, pérsonal, family or financial diffi-
culties, loss of prospective profits and neighboring violations are not hardships
justifying a variance. Further, a previous variance can never have set a precedent,

for each case mast be considered only on its individual merits.

B. That exceptional or extraordinary circumstances apply to the

propexrty which do not apply generally to other properties in the sane zone Or
vicinity and resalt fraom size or shape, legally existing prior to the effective
date of this Code, topography or other circumstances over which the applicant
has no control.

C. That the granting of the variance will not be materially det-
rimental to the public health, safety or welfare nor will it impair an adequate
supply of light and air to the adjacent property.

2. The Klamath County Code Section 43.001 sets forth the general
puxpose of Article 43. It states that the parpose of a variance is to permit
justifiable departures fram the requirements of this Code where their literal
application would impose an undue Or unnecessary hardship on the citizens of
Klamath County or the owners of property within the County, except that no
variance shall be granted for a parcel of property which either authorizes a
use or activity not permitted by the 1and use zone regulations governing the
parcel of property.

3. ORS 197.175 requires that this Land Use action be in conformity
with State-wide Planning Goals.




=

\

¢ e o

COMPREHENSIVE PLAN POLICIES AND STATE 17913

LAND USE GOALS 1 - 14

GOAL NO. 1 - Citizen Involvement

Complies [_] Does not Comply
[ ] complies with conditions

] wot applicable

Relevant Policies:

1. A hearing on this matter has been set for December 2, 1982.

Notice has been sent to neighboring
in the Herald and News.

State Goal Issues:

GOAL NO. 2 - Land Use Planning
[x] complies [ ] Does not comply
[ complies with conditions

[7] Not applicable

Relevant Policies:

The property has a plan designation
RR. The proposed parcels would be
lots in the area.

State Goal Issues:

EXHIB{T’"BB"LVREQQ~One, R

property owners and published

of Rural Residential and is zoned
designed to match the existing




3 - Agxg;uAuufal Lands

¢oAL NO.

™ complies [ poes m°
i conditions

¢ comply

t Policies:

state Goal issues:
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" GoAr NO. 5 - Opén ¢ruce, Scenic ang Historic(
; 'Resources

e

Taancds

S, ang Naturg)
) m Complieg

[:] Does not Comply
] Compljeg with conditiong

Not @pplicable

Relevant Policies:

State Goal Issues:

GOAL No. 6 ~ Ajr Water and Lang Resource Quality

x] Complieg D Does not Comply
[:] Complieg with Conditjiong
D Not applicable

Relevant Policies:

Goal Issyes:

EXHIBIT "BB",
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Lo UgaL NO. 7'~ nNatd disaster and Hazards Ar(_

[[] complies [[] poes not Comply

[] complies with conditions

[g Not applicable

Relevant Policies:

.

State Goal Issues:

There are no known natural hazards in the area.

GOAL NO. 8§ - Recreation Needs

] complies [] boes not Comply
D Complies with conditions

Not applicable

Relevant Policies:

State Goal Issues:

EXHIBIT "BB", Page Four.







GLaL NO. 11 - Pu( R
‘[[] complies [} poes not Comply

[} complies with conditions

serviced,

Sacilities and

Not applicable

Relevant pPolicies:

State Goal Issues:
The requested variance would not affect the need for or availability
ijties to the area.

of util

GOAL NO. 12 - Transportation

complies [ ] Does not Comply

E] Complies with conditions

[ wot applicable

Relevant policies:
Access to the property is from a gravel public road. The variance
affic or visibility.

would not impede tr

State Goal Issues:

EXHIBIT "BB", Page Six.

et e e o =T T




i e

e

SRR N O 13- Ling; o Cohsei:vatidn 1
o 791
o [] complies [ | Does Not Comply 3
[ complies with conditions

[x] Not applicable

Relevant Policies:

State Goal Issues:

GOAL NO. 14 - Urbanization

[x] complies [ ] Does not Comply
[] complies with conditions

[ Not "applicable

Relevant Policies:

The property is within the Keno rural community boundary in an area
designated for residential development.

State Goal Issues:

L Y

STATE OF OREGON; COUNTY OF KLAMATH; ss.
Filed for record

this__1g_day of pac A 19gy  AF 59 o'dackp I, ond

duly recorded in Vol._282 , of __Doeds on fa_e 17907
No Fee : Q EVELY E%Coumy Clerk
COMMISSTONERS JOURNAL ) Y LY

EXHIBIT "BB", Page Seven.




