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BOARD OF COUNTY COMHMISSIONERS=_: vra

KLAMATH COUNTY, OREGON

I.1 THE MATTER OF THE APPEALS )
OF CONDITIOIIAL USE PERMIT NO. )
30-82 FOR E. A. BIGBY AND LINDA) FINDINGS OF FACT AND ORDER
RAJNIUS, APPLICANTS )
)

BACKGROUND

This is an appeal from a decision of the Hearings
Officer conditionally allowing a personal use airport in the
AU-5 (Agricultural Use) zone. E. A. Bigby and Linda Rajnus
applied for a Conditional Use Permit for a personal use airport
together with certain commercial uses as provided by a waiver
from the Oregon Aeronautics Division (See Klamath County Exhibit
"E"). The commercial uses werc to include flight instruction,
aircraft sales, rentals and maintenance, and parking for up to
twenty (20) airplanes. The airport is on property leased from
George and Kathleen Rajnus.

The Klamath County Hearings Officer reviewed tne matter
at public hearings held on July 1, August 5, August 138, August 23/
and September 2, 1982. After accepting the testimoany and exnibitg
offered by proponents and opponents of the requesi, the macter
was taken under advisement and an order was signed on Septerber
14, 1982. The order denicd the proposed commercial uses,
Limiting approval to a personal use atrstrip only.

An appeal of this decision was filed by the anplicants
and a cross-appeal by William Kennedy, anr opponcint. The Klamath
County Board of Commissioners reviewed the anpecals at public-
hearings held on Hovember 22 and December 2, 1982, At the

December 2, 1932, hcaring, the Board of Commissioners discussed
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and made a decision on each point raised by the #-

*”

follows:

APPEAL BY THE APPLICANTS

The first ground for appeal cited by the applicants
was that "the procedure used by the Hearings Officer was unfair
and procedurally invalid so as to require a rehearing." The
only specific procedural error pointed out by applicant's attor-
ney is found on Pages 17 through 21 of the transcript of the
August 19, 1982, hearing where William Ganong, attorney for

William Kennedy, was permitted to cross-examine Gerald Eames

of the Aeronautics Division. 1In reviewing the substance of that

discussion, the Board of Commissioners finds no prejudice or

harm to either side. The cross-examination occurred at an open

hearing, with both sides present and with adequate opportunity

for rebuttal.

Part "A" of applicant's appeal :1s hereby denied.

Applicant's second ground for appeal was that "the
decision, and its conditions, are not in accordance with the
substantiated, credible evidence presented at the hearings."

In disucssing this point, it was the consensus of the Board of

Commissioners that substantial, and at times conflicting evidence,

was presented on some of the issues in this case. Not all of
this evidence fiqured in tho Hearings Officer's final decisinn.
In particulav, it is “ound chat Dr. Roplin and James Leard are
well qualified to discuss the impacts on wildlife of an atrport
of the type here proposed (Sce August 19, 1982, transcript,
Pages 8 through 11; August 5, 1982, transcript, pages 41 and 42,

Applicant's Exhibits 5 and 8, and Klamath County Exhibit "G").

C.U.P. 30-82 (APPEAL)
Page -2-
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Based on the evidence cited, adverse effects on wildlife may
be discounted. As approved, this Conditional Use Permit calls
for a review of the airport at the end of one year. Aay docu-
mented evidence of injury to stock, wildlife or people could
lead to the modification or revocation of the permit.

It is found by the Board of Commissioners that a
central issue in this proceding is the meaning of "personal use"
airport" as that term is used in the Klamath County Land Develop-
ment Code and in ORS 215.213(2)(g). It is the belief of the
Board that the law and County Code permit only a private, non-
commercial airport and that the waiver referred to in the law and
Code refers only to activities that are non-commercial in nature.
Allowing some of the uses requested by the applicant would be
a conversion of a personal use airport into a public airport.
Development of such commercial uses would be more appropriately
done with an application for a zone change.

Reviewing the specific conditions imposed by the
Hearings Officer, the Board of Commissioners finds that some of
them are unnecessarily restrictive. These conditicns may be
modified or eliminated while still keeping the activities at the
airport consistent with the intent of ORS 215.213(2) (g) and the
Klamath County Land Development Code and assuring compatibility

with surrounding agricultural uses. In view of the above, the

following changes are made in the Hearings Officer's order of

September 14, 1982:

Condition "d" (Page 7) - This condition restricts the
number of flights to 300 per year, requires the applicant to
keep a record of cach take-off and landing, and rogquires

C.U.P. 20-82 (APPLAL)
Page -3-




the applicant to submit anp annual re

Department.

& nuisance or hazarg, recourse jis
available through the Conditional ysge Permit Process. Condition

"d" is hereby Stricken.

Condition "en (Page 7) - This conditiop Prohibits

than those of the owner of
It is the Opinion of the Board of Commissioners that
if alrcraft are permitted at the site, maintenance for those
aircraft should pe allowed. ogg 215.213(2)(g) Specifically
includes "associated hangar, maintenance, and servijce facilitjes.'
Condition "ev is hereby stricken.
Condition "gm - This condition limjtg to
five (5) the number of aircraft which
at any one time.
area farmers ag to the valye of this airstrip to their Operations
(transcript of August 5, 1982, testimony of Steve Simmons,
Pages 22, 23; of Carl Rajnus, Page 26; of George Rajnus, Page 55;
transcript of August 19, 1982, testimony of John Wells, Fage 14;
of Larry Halousek, Page 14; of Mike Todd, Page 15; ang of Gary
Orem, Page 15). AS a4 sorviee to aaricultare, it appears thal
a larger number or atrerare COUld be based ac the site without
turning j¢ into a commercial airport, Condition "g» is therefore
amended to reagd as follows:
"Therc shall be no alrcraft Parxed atr the Site oth.r

than those owned or controlled ey the OWher, excer: Tor aiverare

C.U.P. 30-82 {APPEAL)
Page -4-




Conditjonp "h*"

instruction.

Such Occaslional,
1d not be inconsistent With the
Conditjionp "h" ig amended tgq read:

"There shall pe NO charge for flight instruction
at the site_»

Concitiop "k i it ] imi rcraft
Using the gj

anc based

Strip hag a grossg weight ¢ unds (transcrint of

August 5, + Page 13), The size of aircraft using thpig

facility is limiteq by the

be enlargeq.

Conditjion "k" ig amended to readq:

"The aircraf¢ alloweg to use this Strip shaij be
limiteog to singlo-ongino nircraft, undey- 3,500 Pounds grogg
weight,

Having tade (e above chanqu:;, the Boarg Of Commission-
ers also voted to delote
from Finding of Fact .7 i C -1 i 'S Order (Pages

7 and g). This finding 0w reads:

C.U.p. 30-82 (APPEATL,)
Page -5.
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proposed use 1s in conformance ... etc.' is not supported by the
basic evidence..." The Board finds, as stated under A, above,
that an airport of this type is within the scope of agricultural
zoning, that CRS 215.213 (2) gives the Board or its designate
(the Hearings Officer) the authority to approve this use, and
that as long as the conditions of approval are met, this use is
consistent with the Klamath County Comprehensive Plan.

C. Cross appellant contends that the impacts of noise
were not fully considered in the Hearings Officer's decision
(page 5, line 16 of the Order). The Board of Commissioners finds
that two additional exhibits in the record also indicate very
limited noise impacts from airports of this type (County Exhibit
F; applicant's exhibit 2 from C.U.P. 13-82). There was also
testimony from several area residents that noise from Juniper
Hills did not bother them or cause any problem for their farming
practices (transcript of August 5: Dean Wells, pg. 19; Don
Jesser, pg. 20; Richard Hawkins, pg. 47). The Board feels that
there is sufficient material in the record to justify the Hearing
Officer's conclusion.

D. Cross appellant challenges the llearings Officer's
finding that the commercial uses reruested by the applicant are
permitted in the AU-5 zonc (page 4, line 2 of the Order). The
Board of Commissioners agrees that within the limits of the
county Code and CRS 215.213 (2) (g) such commercial uses are not
allowed in an agricultural zonc. The Hearings Officer's Order
is hereby amended by striking the last scnience of this finding
(page 4, lines 7 - ¢ of the Order).

C.U.P. 30-82 (APPLEAL)
Page —7-
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E. Cross appellant contends that the conclusion that

Statewide Goal 2 has Dbeen met is erroneous {page 4, line 24 of
the Order). Having reviewed the record, the Board finds that
the procedural requirements of the Land Development Code have
been followed. The Hearings Officer gave due consideration to
the potential impacts of this airport and conditioned his approval
accordingly. Upon review, the Board gave additional consideratior
to the airport's compatibility with surrounding farms and its
compliance with State and County aqricultural policies. The
Board believes that the decision, as modified, is consistent
with the Klamath County Land Development Code and Comprehensive
Plan.

F. Cross appellant contends that the conclusion that
Goal 5 has been met is not supported by the findings (page
line 13 of the Order). The Goal 5 related findings in the
only discuss wildlife and not the other aspects of Goal 5. The
Board's findings on wildlife impacts have been stated on nages
2 and 3 of this Order. A review of the record shows no testimony
pertaining to any open space, scenic, or historic areas that
could be affected by this airport. Likewise, there was no
testimony on mineral, energy or water resources. The airport
with the exception of its one building, is essentially an
open-space use. The Board finds that the occasional landing or
take-off of a small aircraft would have no appreciable eoffect on
open space.

G. Cross appellant requests that morc svecific record-
keeping requirements be added to condition D (page 7, lines 3 -

6) of the Hearings Officer's order. The Board has removed the

C.U.P. 30-82 (APPEAL)
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Condition jip question, Mmaking thig 5 nmoot point,

H. Cross appellant points

The error Was pointegd out andg
1982 hearing (transcript, bages 1 ang 2).  The Property descrip-

tion foung On page 12 of the Hearing Officer'sg Order is hereby

Corrected to read:

nment Iotg
+ Township 40, Range 1].

This COorrection reduces the encompassed lapg to 40 acres within

which the airport jg locateq. Applicant'g pPlot plan (applicant's

the arguments made at its hearings of Novembey: 22 and Decembey

2, 1982, the Klamath County Board of Commissioners heroby adopts
the findinqs of fact and conclusions of law angd conditions e
by the Hearings Officer jp his ordeyp of Septenber 14, 1982,
except gasg amended above.

C.u.p. 30-82 (APPEAL)
Page -9-
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