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BEFOIE THE HEARINGS OFFICER o KLAMATH COUNTY, OREGON

In the Matter of Lhe Request for ) VARIANCE NO. 5.88
& Variance for NED PUYNAM ) FINDINGS oF FACT, CONCLUSTONs
OF LAW AND DECISTON
This Matter cape before Hea:ings Officer William M, Ganong op June 16,
1988 in the Klamatp Ceunty Commissioner's Hearing Room, The Hearing was held
ath County Langd
The applicant, Ned Putnam, was

Present a¢ the hearing was Tepresented |

Klamatp County

and 5.38 vere incorporated in the ra
which weare all mérked,

the recorq of thig Matter,  ghe Hearjngs Officer,

presented, makes the followin

NATURE_QE REQUEST:

The Applicant Tequests 4 variance frop the fropt yard set back Tequirement
of Klamath County Land Development Code (Lpe) Section 62.003. Said Section
Tequires thag any dndustyjg; use building be sep back 75 feet frop the frong
Property line when the induslrial Use abuts 4 Yesidentig] use, The Applicang

desires Lo constryct an addis jon Lo an 2xisting building which sajg addition

Yould be gpt back only 22 feet from the sropt Property line,
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in full force and effect, sub ject: however to it becoming void on July 31, 1988
if the improvements required thereby have not been completed.

The Planning Director testified that the Planning Department Staff
considers this matter as a totally new application. The Applicant testified
that he applied for a new varjance because te wanted to use the 22 foot wide
front yard area for parking ard that the Coxmissioners’ Order as it regulates
the use of said strip is excessive.

There are no provisions in the Klamath County Land Use Code which
prohibits a person frem applying for a Variance when a Variance already exists.
The Court of Appeals has held that arCounty may re-address land use questions
50 as to be able to continue its WNgeing plaaning activities in achieving the

goal of the coordinated use of land. (Kite Ranches, Inc. v, Shipsey, et al., 53

Or. Lpp. 833, 840(1981)

Klamath County lezal Counsel. by letter ruling dated June 28; 1988, held
that the provisions of the Bosi'd of Commissioners' Order dated January 6, 1988
in Variance No. 12-87 are not hincing on the Hearing's Officer in this
proceeding.

The subject application feor s Variance is not barred by the prior

Variaances granted to the Applican: and shall be reviewed on the record

established in this praceeding.

EFFECT OF VARIANCE 76-17

In 1976 the Applicant, in Variance No. 75-17, applied for and received
Variances from the back yard ani side yard se: back requirements of Section
71.005(c) of Klamath County Ordincice No. 17, the zoning ordinance then in

effect.
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The Applicant Tequested said variances jip order to construct ap addition
240" x 200° to his existingkmanufacturing plant, The Applicant'sg plot plan
submitted with the applicatior ip that case, shows that the applicant wag
requesting 5 "Continuation of came Variance Granted For Existing Bldg.," from
the rear (west) Property liné and g variance to 4 5¢ for the side (south)
Property line to the "2 HR Bloci Walls" of the Proposed addition. The Staff
Teport and Minutes of the Planning Commission Hearing disclose that the
requested variances were from 82" 4 6' on the rear (west) yYard set back and
80" to 4,5¢ on the side (south) vard set back,

Several of the Opponentg to the subject: application allege that the

it:ional Variance

the additien proposed‘by the Applicant 4n this Proceeding because said addition
will be constructed within 4.5 feat of the South (side yard) bProperty line,

The Applicant and the Planning Director disagree, They take the position
that Variance No. 76-17 reducet for the side yYard set bgck for the entire
length of the South sice yarq,

Article 113 of Ordinance N>, 17 Provided in pargs

A variance may pe granted only ip the event that all of the
following Circumstanceg exists:

The &ranting of the fejuested variance will not pe
materially detyj “he public heath

the minimug variance frop the
rds of thig regulation which will
alleviate the hardship (to the dpplicant of the restrictions
o the ordinance)

The plot plan submitted by the Applicant wag an integral Part of the

application for the variance. Jp order to make . the determinations quoted




above, the Planning Commission hed to knoy Precisely where the Applicant
intended tg construct the building addition and the yge vhich woulg be made of
the addition,

At the Planning Commission Hearing on July 13, 1979, Planning Commission

Member Brad Aspell Cuestioned Johp Howard, an architect representing the

Applicant, ebout the Proposed addition, its size, its location on the Putnap

Property, and jtg effec: op the adjoining land. Mr, Howard testified:

1. Thar the siz
economically feasable;

2. That the Structure coulq M9t bo located elsewhere op the Property;

3. That the Variancesg requested svere Ehe mindmium variances which would
dccommodate the desired Space;

4. That the variances woild fave no adverse effect on the adjacent
broperty ownerg becauss tja ad jacent Property wag open fields ang backyards of
a fey houses;

5. That Mr. Putnem (the Applicant) was in the Process of buying the
Property to the¢ South of Lhe sub ject broperty yhich Was a vacant field;

6. That the Proposed addition butts up E£o vacant lots; ang

7. That the addition would be yced for storage, not manufacturing.

The record clearly shoys that when the Plannng Commission considered gaig
application, they were considering the effect, of the proposeg addition op the
Surrounding Property owners, The Planning Commission did not consider the
effect of future building'aiditions built withir 4.5 feet of che south bProperty
line,

The ordinance required (hat any voriance granted be the minimum from the

Standardsg necessary to alleviate the hardship.
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The Specific fotion which yag Passed by tpe Planning Commission was:
"... that the Klamarj County Planning Commi ss3 o,
e 76-17 for Ned Pyrnap for 3
0 feet to 4 feet 5 inches under

on the
Emphasig added)

Variance yag granted for tpe addition thep Proposed apg for no other

"Any variane
vhich jg oth
Bienz v. Cit
566 P.74 9oz

The Order enteied ip Variance i a side yarg (south)
Variance fo- the adcitiong . and the Applicant must
apply for and Teceive 4 side yarg 7ariance fqr thig Project before proceeding
With the Constructiey, ol tha PTropcosed addition .

FINDINGS_QE FACT:
1. The Applican: kas Tequested g y

Tequirement of Klamat}, Cc

The subject Property i lecatsq at
and ig more particular]y fescrg
3909—243—300. The Hearing; g1 iewed th
Staff Member Carrl Shuck Prior to the 1987 heg

2. The applicang Proposes tq Ceastruct ap addition pq an eXisting
building, which addition:wjll be &0 feet wide by 200 feet long ang contain
approximately 16,000 Square Feeq:, It wizz be approximately 21 feet iy heighy

The buiIding will be 4 blocl: Structure ¥ith a mery) roof apd will pe similar jp

z
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appearance angd construct:-.

property.

Neighborhood, The subject Property wgs Spot zoned Heavy Industrial at the time
the current Klanath County Comprehensive Plan wasg adopted, Testimony of South
Suburban Area Citizens Involvement Commnittee Chairman J, Clair Browne given in

1983 during public heariagq concerning Variance 22-83 indicates that this

Property was initially biropused for Residential Zoning when the Klamath County

Land Development Code wac adoptied on Nevember 25, 1981, but was subsequently
rezoned Industria] at thekrequest of tha landowner, All of the adjoining and
ad jacent property is zonai for resident:iagl lise, Ip addition, Ferguson
Elementary School ‘ig locatied approximately one block from the subject pProperty.

4. The applicant acquired the subject Property in/three Parcels between
1948 and 1953, Testimony of many of the ad jacent landowners wag that during
that same period of time Ny of the houges whi€h are ad jacentito Or adjoin the
subject Property were alse corstructed. The applicant initially used his
Property for ghe storage and repair of lagging trucks, fractors and equipment ,
The business now located on thu Property wag Started as g hobby in 1970,

5. The sub ject Property :g leaged to Sturdi—Craft, @ corporation, which
manufactures hardbonrd shelving, bookeases and desks ipn 4 Precut, unassemhled
{form for sale to the public.  '[he company currently cenploys 60 fFuil time people
plus 20 high school students wiy, work four hours a day packaging the materials,
Sturdi-Crafe is the largest Producer of thig type of product in the United

States,
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5. The business located ch the property burned to the ground in 1976 and
was therecafter rebuilt by the epplicant. At the time it was rebuilt, the
applicant installed automatic spriankler systems throughout the processing plant
and warehouses. In order to hzve an adequate water supply, Sturdi-Craft paid
the cost of installing an eight iach watermain from South Sixth Street to the
plart site. The plant is currently served by two four inch supply lines which
run from the eight inch mainlire.

7. A portion of the site is currently used to store what is described as
sawmill machinery by the applicant and other miscellaneous used eguipment.

3. Sturdy Craft recently purchased one-half million dollars of equipment
for manufacturing similar products, but with a rice paper, oak pattern
laminated finish., Sturdy Craft. will add 21 items to its product line and could
add an additional 18 more items. Said new machinery requires 70' x 100' of
additional manufacturing space. A4n eight hour shift for said new machinery
will add 15+ employees to the payroll. The Applicant and Sturdy Craft expect
that the addition of said new products will double Sturdy Craft's sale volume.

The Applicant and Sturdy Craft are rightfully excited about the addition
of said equipment. They correctly emphasized the beneficial impact that said
expansion will have on the local economy as ¢ result of the increased
emplaoyment, increased tax value ard increases in the purchase of local supplies

and services.
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accesh o the sub ject property is

able tO produce information

desig The Klamath County

id inﬁcrmation. Jowever the County‘s
support® the position of the opponents that craffic on
is increasing and is 2 prohlem. gaid gref
jeant's testimony that the rraffic has

s raised the concern that added P
affic on “imedale Road

jective cvidenct.
i ct Hom

Juanité- gaid deeds contain met
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691 feet from North




foot wide north siie yard, or g

feet,

The Tetension ¢f 5 south sida yard is necessary . to Provide access to

burden of Providing anp
Structures apnd uses on the Applicant'g land. 714 addition, when the Applicant's
ownership of the land is challenged the Applicant has the burden of
establishing said ownarship,

In this case the Applicant may have obtaineq ownership of.some of the

adjoining land by adverss Possession, However, yntii such time as saig

Ownership jig establisihed by Decree of a Court of competent jurisdiction, the

County in 5 land use MILter. cannot Tecognize saig ownership,
1. The Opponents are concerned: that drainpipe for rhe valley which would
osed addition meets the roof of the
existing building is not large enough to carry the volume of drainage water
from said roofs,

On thig Tfecord, whether orinot ssid pipe is of adequate size is
Speculation, However, the Land Use Qade charges the County Engineer with the
duty (and authority) ro ensure that the Project will not result ip inundation
and erosion on the site nor Create any drainage broblems for neighboring or

down-streanm Properties, (LE2 Article 72)
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12. The Opponenﬁ's alleged that the Applicant's plot plan fails to meet
the requirements of LDC §43.004(8) and §41.005 in each of the following
particulars:

a. Exhibit G is not drawn Lo scale;

b. The Plot Plan does nqt show the lecation, name, width and ‘improvements
on and along the adjacent street; and

c. It does not show the location dimensions (including height) and use of
all existing and proposed structﬁres.

The purpose of the plot plan is to insure compliance with the Land
DeveZopment Code. (LDC §41.001) A1l of the :information listed for inclusion on
the plot plan may not be necessary to show compliance with the Code. For
example, there is no allegation in this case that any of the structures on the
subject property, existing or proposed, exceed the building height restriction
for the zone in which the property is located. Therefore, requiring the
Applizant to show the height of all existing buildings would probably not add
any material information to the record. Unless an objector demonstrates the
relevance of missing information,kthe application will not he denied because
the information is missing.

There is material informatiior: listed in the code plot plan requirements
that is not on the sub jact plot plan. The Applicant filed this Application
because he believes he needs to usc the 22 foot front vard for parking. In
order to grant a Variance the review authority must finds

"That a literal enforcem:at of this

Code would result in praceical
difficulty or unnecessary hardship,™

PUTN#M - Variance ~ Page ‘12




Lo use the front Yard for Parking, he must
demonstratE'tha: insufficq

ent parking SPace on tpe other areas of tpe
Subject Property,

The OPponentg demonstrated that the plot plap
the 1 and size of al]l Structyy

&

Qcation

that
Parking Space

and thag the
LbC §68.006.

In the absenca

it ig ot Possible tq

eved the objectiong Bade at the 1987 hearings. Said
objections are detailed Finding s OF the Hearings Officer's August
12, 1987 Order, >

A, During the hoyyg thag

substantial amount g

"the blower"

accurately the Noize Caused by the operat

that neighboring Iendayn
voice., The videg Lape 8Ccurately

noted the noise when he

applicaneg La

4 nNuisance, The
» betweer

the dateg on
in thig m,

hich public henrings were held
they changeq the contﬁguration of the Quipment oy the bag
house thereby Cutting rre decipel level o

from approximntely 65 to 5

f the Noise 8enerated jp the bag

house
5. The applicantg testifieqg that g decreage in the
decibel level of 10 igq etial po Cutting phe oise py

a4 magnityde of one-halyf_
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The Hearings Officer did nou visit the property after the said changes were
made, however, none of the appesition zhallenged the statements made by the
applicant.

B. The opposition produces substantial evidence showing the accumulation
of sawdust on adjoining property and other property in the general vicinity.
The dust is very fine ard sccumulates on cars, laundry and any other materials
stored cutside and not under cover. 1t creates dustgin the houses and,
together with the noise generated by the bag house, prevents many of the
residents from leaving their windows open and thereby having adequate
ventilation during the summer months, The applicant testified that the plant
does not produce dust aad vhat the applicant has been accused of causing dust
when, in fact, the poliutant in the'air was pollen. The Hearings Qfficer does
not find the applicant's testimony éredible when compared to the overwhelming
evidence submitted by the opposition that, in fact, the plant does introduce
substantial quantities of sawdust into the air.

C. Many of the oppositioen feel that the construction of the building will
block the sunlight radﬁating on Homecale Road and thereby cause ice to
accumulate in the winter ronths.

D. The oppositioﬁ believes that the construction of the subject building
will interfere with their vieyw, especially the view of the people living
directly across Homedale Road from the subject property. However, it appears
to the Hearings Officer that the view of those people is already blocked by the
existing imprcovements located on thg property which extend sleng tho entire
westerly bouncary of the property from its porth boundary Lo its south
boundary.

Said Order states:
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"12. With respect to the concerns rajgegd by the neighbors, there is no
question but that the Noise, as j-
viewed the property, ard the sawdust eémanating fronp the Property are g nuisance
to the neighborhood, The extent of that nuisance is such that it has g
devaluing effect on near by Properties, apg &reatly interferes With the
residential yge made of thoge Propertie However | there is g substantial
testimony in the recod from which &
construction of the stbjzct addition to the varchouse wili exacerbate thig
condition., The Heariags Officer ai; inds that there are 4 number of treeg

Wad that approach the same height ag the
Proposcd warehouse add:.tion and are located Within 20 feet of the boundary of
Homedale Road vhich, if 4, ice problem is Crezted, are already Creating a
problem, The Hearings Officer' cap make no finding baged on substantigl
evidence that the Proposed additiop VoIl in fact create an jce problem on
Homedale Roaq,"

At the tipe said Orde:- S enterad the uncontradicted testimony was that
there woulq be no materia]l increase in the numper of Hours the Production lines
would Operate, ' That is no ionger the tase, Applicant now expects
production g double, Sedd Taterial increage in production will substantially
increase said prcblems and aterially increase the interference of this
industria] Use on the neafby residentig? uses,

KLAMATH COUNTY LAND DEVELQE&EEI.QQQE CEITERTA

Klamath County Lang Levelopnient Code Section 43,003 sets forth the

Criteria which must be addressed in reviewing ap application for a Variance,

Section 43.005 requires that 4 plot plan pe submit:ted ip accordance with

Article 41, Section 41,005 of the Code, Section 65.005 sets forth the minimum

PUTNAM - Variance - Page 15
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landscaping‘requirements. Section 64.002 sets forth the minimum required
Zencing. Section 62.003 sets forth the minimum front vard setback from which
the subject Variance is requested. Finally, Section 68.005 sets forth the
required parking facilities.

JARTANCE REVIEW CRITERIA FINDINGS AND CONCLUSIONS

The following findings are made conzerning the review criteria set forth
in Section 43.003 of the Land Development Code:

A.l. Review Criteria:

"That the literal enforcement of tais code would result in
practical difficulty or unnecessary hardship. The difficulty or
hardship my arise from the proper:ty's size, shape or topography,
from the location of lawfully existing buildings and improvements,
or from personal circunstances which would result/ in greater
private expense than public benefit of strict enforcement."

A.2, Findings and Conc¢lusions:

The Order entered in Variance No. 12-87 found that the addition to the
warehouse would allow Sturdy Craft to be more efficient without materially
wncreasing the adverse impact: of this light industrial use on the neighborhood.
7t held that a literal enforcement of tha Code would create an unnecessary
hardship on the Applicant.

In determining whether or not a hardship is unnecessary, the private
expense of the Applicant must be balanced against the public benefit accruing
from strict enforcement of tho Code. Said Order determined that no public
benefit would be served bv enforcing the code.

The anticipated doubling of Sturdy Craft's production and sales changes
said balancing. The purpoée of building set backs and yards is:

"... to ensure aldecuate privacv, desirable

and safe visabiliity and outlook from nearby

roads and buildings: natural lisht, ventilation
and sunlight; access to and around buildings;
buffering between uses; and spuce for landscaping,

PUTNAM - Variance - Page 1%




gardening, and recreation." (LDC §62.001)

As the traffic generated by the use increases, the public need for safe
visability increases. Tihis is particularly true where the arterial serving the
property is burdened by high use and provides the only access to an elementary
school located one block frem the subject property and which is accessed by a
street which intersects Homedale Road at a point between the twe entrances to
the subject property.

In addition, as the irdustrial usc on the subject property increases, the
need for buffering between uses also increases. ' The existing facilities and
level of use has had a material devaluing affect on the nearby residential
property and it greatly ‘interferés with the residential use made of the
property. If the intensity of said use doubles or triples, as anticipated by
Sturdy Craft, the additionel interferonce with the residential uses in the
neighborhood will be substential.

In balancing the pudlic benefit accruing from the'set back and front yard
requirements of the Code against the hardship to the Applicant, the required
finding of unnecessary hirdship cannot be made.

Nor can it be found that the Code dis causing a practical difficulty in
this case. There is notaing unusual adout the size, shape or topography of the
subject property.

The prior zoning orilinance, which was in effect in 1975 when the Applicant
built the initial manufuétu:ing plant. was more severe than the existing Code.
Ordinance No. 17 requirci en 85 foot front yard set back with a 50 foot wide
front yard which should have been landscaped and not used for parking, loading

- or storage. Said Ordinance required 80 foot side and rear yard set backs which

PUTNAM - Variancs - Page 17
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could be used for parking or storage of items not exceeding six feet in length.
(Ordinance No. 17, §71.00%5;

The County granted Veriances to the rear and side yards for the buildings
and additions thereto constructed by the Applicant. The front yard landscaping
requirements were apparently not enfcrced. However, at all material times the
Applicant had notice of ths developmept standards applicable to the subject
property.

Any practical difficulty now exparienced by the Applicant results from his
managemment and marketing sicills which have caused Sturdi Craft to expand at
levels not experienced by post other businesses in this area. The result is
that the business hag ousgrown the subgject site.  Said difficulty does not
provide a basis for grantiing a Variance.

B.1. Criteria:

"That the condjiticn Gausing the difficulty
was not createc by the applicant."

B.2. Findings and Con: lugions:

The Applicant has done fothing to decrease the quantity of' the property he
owns or to make' parts of the prcperty unavailable for thig use, or done
anything else to cause thes cifficulty he is now facing,

The business of the Aprlicant’s tenant has increased to the point that the
subject site, as limited by the property development standards, is too small,
As the business continues to expand, the problem will increase. Undoubtedly,
when :the /pplicant: rebuilt. the manufacturing buildings on the subjecl property
in 1975-76, he did not anticipate the success he has realized,

In the context of the Laad Use Code, the Applicant did not cause the

difficulty he is now experiencing.

FUTNAM ~ Variance - Page 18
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C.1.- Criterig:

"That the 8ranting of the Varianc
to the pubiic health, safety,
enjoyment o:f &t jacent
intent of thiig Code."
C.2.
Findingo and
Conclusions:
== -2USions.
LDC §10.002 drevides:
"The Purpose of the Larg Development Code 18 to coordinare
Klamath County regulationg governing the yge and developmen( of
land; and more sdecifically;
A,

B. To Promote end o Protect the punhlie health, safety, and
general welfzy-e of the citizens of Klamath County;

C. To regulaté 1
Support the order

within the Count

b. ...»

When the County
located, it zoned the 133
at that time,

sub ject Propertv wag $pot zoned industrial apgd all the
adjoining lang was zonad residential,

The Applicant's land was initiaslly zoned residentia] to conform tgo the
prevailing uyse ip the neighborhood, hut was rezoned industrial at the request
of the Applicant.

The effect of the sipot zoning of : thig area was, and is, to limig the
eéxpansion of the. Applicaht's industrial use to the Applicant's Property,
However, the Applicant'y expansion on his OWn property jig further limited by

the Code Provision, such as the set back Tequirements, which are intended tgo
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Protect the publit‘health,

safety and welfare;
the surrounding resid-

buffer the industrial use frop
Ntigl Uses; and pq Protect tpe beneficial
of the sSur

founding Proper:y fror. the adver

use

There jg A0 quest:gp but tp

at:
at least partially taus

s2d by the €Xpansion of the
52 ldipace on the
Causing addicigpay noise

a significant adver

additional employee traizic,

safety ang welfare,

planning. The undevelnpec areas of tp
use are buffereq from .
zoning,

intengiy,
open aregg and/or

e COmmercig]
hysi
In thig casg

Esithe cur:

dunding Tesidentiag] uses
Zoning o

and the Applicant's Use of hjig Property
Iintenge It

Were developed before the
rdinance Was engctey
increasingly more

At the time the Zoning

Ordinance ¥as adopreg and thig neighborhgog was
“oned, 4 Policy decisiop Waich restrictskthe SXpansion of industrial uses in
this area wag made, Re-evaluatinn of thae policy lies With the
Commission and Boapg of Comuiasioucrs in

Plannjng
che Comprehensive Plan Update Process,




For the reasons get forth above,

¢annot ba made, The:

back Tequirement of

Dated July 23, 1988,
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