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‘ BEFDRE THE HEHRINBS DFFICER DF KLQMQT CUUNTY, DREGUNf

In The Matter of the Request S ‘- Nd{> 68—89

foria Determ1nat;qn_mf Use ) FINDINGS OF FACT,

Classification for BIO-WASTE ). CONCLUSIONS OF LAW AND
MANAGEMENT CORPORATION. : ) ~ DECISION

)

This mat#eﬁ(came before Richardic. Whitlock, - Hearings
Officer Fof KlaméﬁH County, Oregon on’No§ember 3, 1989, in the
Klamath ‘County CémmiSsioher’é héérihg Room. The Hearing ‘was
held pursuant tojn&tice givem in conformity with the Klamath
Codnty Land Develﬁpﬁént Code éhd'related ordinances. Edwin S.
Mundy, who owns ﬁﬁé‘npplipanﬁ Cérporafion and is an authorized
agént thereof, vappeared; o ‘behglf of the Applicant ;and
testified  at the hearing. The ‘Klamath County Planning

Depértment:was'represented by J. Kim Lundahl and the Recording

' Secretary was Leannv Mitchel. Numerous witnesses were allowed

to testify in opposztlon ta the Qppllcant and uother persons

:were prohibited From testifying by the Hearings Officer due to

lack of sﬁandzng" Dec151onb as ta’ standzng of certain other
persons wés taken under advisement by the Hearings Officer.
Ndmerous éxhibits were aisa offered, . some of which were
réééived ihto thé:fecord at ﬁhe hégring{ The admissibility of

certaxn exhlbzts was takenfundér advisement by the Hearings:

,tOFfzcer. The Counby Hearlnga OFflcer, aFteP reviewing all the

1 eVidence ‘owesentad, makes the Follow;ng F1nd1ngs of Fact,

Conclusxons of Law and Deczszon'

| STENDING Igsuss.;f

1. FINDINDS OF FQCT HND CONCLUSIDNS OF LAW:

-
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'9.  The priicanérhagaéﬁplieqffdr~a Deéerminatién'
of Use Claésﬁfication?pufsuént to Land Deveiopment
Code Sectlan 90. 005 for the‘biomedical waste
incxnerator facility located on an apéroximately 30
acre site near Worder, partlcularly described as
Klamath County Tax Account Ne. 4008—-34CB—-300.

B. fhere is no substantial evideﬁce in the record
establishiﬂg that thé ehissians fram tﬁe facility
weuld ha\e any impact whaﬁever cutside the immediate
v1c1n1ty of the fac111ty. 'Specifically,.there are no
emissiong tud1es, prevalllng wind studies or ather
data or *tatistics in. the record which would support
allegat;ond by sevewal witriesses attempting teo
eStabliéh standing that the facility was affecting
the éir‘fhey breathe, Fﬁhther, nhene. of the witrnesses
attempt:nu to estab]1sh standing was able to
enumerate any specific medmcal def1c1enc1es or
injurieg which could be specifically attributed tco
»he facxlxty em15510ns.

C.' The testimany of Dr. Paul ?onnett, Ph.D., as
to possible adverse effects, is not convincing as to
thlS fcczllty For the folldwihg reascns:?

’(1) The 1nf rmatz -n and conclusions of Dr.
‘Cohneht are ﬁg& sitg—gpecaf:: ta this application.
Spvc Ffically, ﬁhe teséimony'contains no reference
to'the specific localiemissions, or ta serubber

1 systﬂms utxllved at thxs facxlxty, no information

Vﬁtu the JQ c1f1c comp051t10n of the biomedical

-
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‘ihg'incaneﬁaté;;af‘%Hisifaciiity (e;
peraaﬁtage ar va}ume of plast1cs or metals) and no
1nformat10r as to weather patterns, prevailing
w1hd= or other factors wh1ch might affect the
spread af emissions from this Facility.

(2).  The testlmony of Dr. Connett gives na
1ﬁd1cat1on of any specific negative impact which
a bio-waste 1ne1nerat1on Facxllty of this size
m1ght have. Far. example, the situation in Hollarnd
as te:tlfled to by Do Connett {pp. 22 et seq. )
exam1mes»a facility handlihﬁ approximately 2, 000
tons nF waste per day Awhich is over 180 times
the max"mum capacxty of this facility) and there
is no 1hrormation as td tﬁe awea affected iwn
Hollagd,‘the prevailing weather patterns rear the

,Holland facility or any otheﬂ information which
would m:He that erample useful to the Hearings

Officer in making this local use determination.

D. Qreqon Electﬁic Sign stociatinn VS,
Bea§erton;{s Or LUBA 462, LUBA NO. 81-135
(1982, holds‘there is'a two;part;test to
determxne whebher a pevson’s 1nterests are "adversely
'affected"- ‘
‘"(1) Whether a petxtxone» may be impacted by
the dEPIGIOh, and
"(2“ Whether sthe alleged injwry resulting
from the 1mpact is reasonably likely to in fact

if&pccurgkpp, 4&4—4641.:,”
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E.: Th15»De+erm*nat on of Use Heer1nétzs quas1-
Judlc1a1 in natJre and, Lherefare, the decisien of the
Hearings Officen is 11m1ted to this application anly
and does not affect aﬁy-Future application to place

‘another b10med1ca1 waste facility under the Klamath
‘County Land Development .Code. Therefore, this decision
will.hot allﬁw or dlsallaw the placement of other
biomedical waste incinerators in Klamath County as
‘that is a legxelatlve determlnatlon which must be
made by the. K]amath County Comm1es1oners.
2. STQNDINb DEC1910N35

A. The follow1ng persens'have,established
standing and ‘helr test1mony is incorporated into the
record aske?idence::‘

(i)ﬂ‘ﬁuﬂean Miehael Wells, Attorney at Law, as

a representatlve of the heirs of Lydia Bay Gentry,

whose estate owns land near the facility, and on

behalf of,fhe following persons who submitted

written testimony as part of Exhibit J:

‘(a)  Kathleen L. Bessey (works nearby) ;
(b) - Dean and Laura Dlsen‘(live nearby) ;s
() Merwin Arnett (worke,neerby);
Hen“y Heryford - (11ves nearby) ;
Ronald Heryford (lxves nearby) j
Joeeph M. Kingsbuwry (nearby business
oﬂhef);
(g)  Francis J,'Fiowers (iives nearby)..

Wayne Laﬁpda
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ﬁég Eioﬁers
Léwié Furber
James Flowers as Legislative Chairman
the Midﬂand Grange #781 and as arm officer of
Flowéﬁs Rariches which owns land riearby.
(6)  Sam Herzel
(i) Dregon Dmpartment of Fish and W1ld11Fe
(appeardnce by Ralph Opp to establish standing

.only).

. BR. aned uport the foregoing andlhgs of Fact and
Conelus:ons of Law, the Followznq persons are den1ed
stcﬁdxng nnd their test1mony is not a part of the
record:

" Carcl Gay
Nanecy R.:Roeder
Andrew R, Gigler
Duncar Michael Wells, Attorrey at Law,
on behalf of Klamath Guality Living, an
organiéation, and~onibehalf of the following
person% wﬁo submitted writteh testimany:
(a) Murgl andearbara Long (résidence
’iocation unélear{-
(b) 'Scoit Stewart (dairy location
{unulear)-
{e) Lawéan&e D. Cheyne (residence
ioéation undlear);
(d)v MIRP ahd Kathy Young {(residence

1ovatzon unclear)
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'f(é5‘ Mav1s McCorm;ck (éesxdence locatxon
uﬁélear)f
(5. Daryl qulman
:(é):‘Scott Fiowars (declinéd to testify)
(7). Anita ward
(Bf’ Paul L. Cupp (not present to testify)
(3) Martin Johnson'
€(10) Glern Chamberlin
(@ibrKen WFight (ot present to testify)
fﬂEfISandra aﬁd Diané Cheyne (appeared by
letteﬁ) | |
(13) Leohard Fare fappeared by letter)
{14) Fairisine Fore (appéared by letter)
(15) Charles Eridges (declined to testify)
EVIDENTIRRY ISSUES'
1. The Foliowing @xhibits are excluded fram the
record based upen the Foregnlng standlng rullngs.
’ Exh1b1t I (letber from Carol Gay)

Exh1b1t J=-3 {letter from Murel and Barbara

Exﬁibit J-5 (letter'froﬁ Scott Stewart)
Exhzb it J-9 (letter from Lawrence Cheyne)

Exh1b:t J-10 (letter from Mike ang Kathy

Exhibit J-12 (l=tter From Mav1s McCormick)
Exhszt Q (lettﬁr from Sandra and Diane

Cheyﬁe)k-

H. Ethbft«R (lettérffhdtheonérd Fore)




S (letter from Fa1r1§1ne Fore)
2. ; ~,; ’ kﬁfl exh1b1ts are received into +the
Eecard éskevidehce::> | : -
A. Exh1b1tm A through H from the Plarming
Department flle.i
B. Exhlblt J-1 (letﬂer Froh Katsleen Bessey)
Exh1blt'J—2 (letter from Dean and Laura Olser)
Exhibit‘J—4 (letter from Mevrwin Arvett)
Exhibit J-6 (letter from Henry Hery ford)
Exhibﬁth—7 (letter Fr@m Ronald Heryfard)
Exhibit‘ﬁ—e (lettpr from Joseph Kingsbury)
Exhibit J-11 (letter from Francis Flowers)
Exhibit K (letter from D. Michael Wells, Atty)

Exhibit L (traﬂscfipt ef Dr. Paul Cormett,

-Exhibi% M (Letterifrom Boﬁ Flowers)
:Exhipfé_N (a magazine articlé‘entitled
"Farmland Going to Waste, ™ Farm"Jﬁu;nal (Nov. 1989
PP. 24-28)  ' ' |
' M. ‘Exhibiirﬁ (letter from Lewis Furber)
N. Exh1b1b = (letter From Midland .Brange)
FINDINGS OF FACT:
‘i. The Rpplican% has applied for a Determination of
Uée Classification pursuént to Larnd Develepment Code Section
90. 005 fo} the biomedienl waste 1ne;nerator fac111ty located on
an approximately 30 acre  site near worden, particularly

descrlbed as Klamath County Tax Qccount No. 4008—a409—¢00.

;58,‘* The Qpplxcan is now operat1ng a. bxomedlcal waste

-
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,h’ich 15 jz'on‘éci He-e'avy\; Ihdustrial (IH).
3. The éhnﬁal inciﬁéraéién eabééi§y oF’the facility
::is approximately 3,500 tons qf FWésfe épnsisting of the
Efollowing: '
| —Biologibal cultures and other contaminated
laboratafyfwasté; ‘
—PathologicalV(tissue)Vwﬁste;k
_Qlood and bload pr&duété;
~Sharp wﬁsﬁé such aé need;és;‘syﬁinges and blades;
—fsblafian?hoom wasbé§:
—Chemothéfapy wastej
~Paper aﬁd piastic.v

4. . The émission cqwtvolj. systemn includes  an
afterburner, VEnturig scerubber (for particulate control) and
packed fcwer scrubber (Faﬁ gaseous chibridé coﬁtrol).

5. Completé mqmﬁustioh of»fhe waste is achieved in
the IBOOrdegree‘F ineﬁﬁefatar afterburner (séeondary chamber).
‘According . to :the Orégqn Departmént af Environmental Guality
(DE®), that temperatﬁré1~ plus the one sacand hélding af the
‘gases, will completéiy desfroy any tdxins or disease. The DEQ@

‘ furtherk opires thatibUﬁning bioﬁédiéal waste is the safest
- .disposal methad. S
B 6. ,OnceVinﬁiﬂeﬁated; ﬁhe’aéh_is packaged and later
‘removéd,from thé sifeifﬁw‘disposai elséwhefevana'is not reused
or recycled in any méﬁﬁef; ’ .
7. The iﬁciﬁéﬂatcr will operate a méximum of 22 hours
daily, . 30 weéks ygéﬁiy and at {maxiﬁum’ capacity will burn

faphroximgﬁely i1 tohs?of’bidmedicél Waste pehvday;

-
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i med1ca1 ste  is transported to

facxllty From dregoq med1cal facllltles only (i.e. no out o%
state waste is accepted).

3. The favzlxty is owned and cperated by a private,
for-prafit eorporatlon, and anly receives blomedlcal waste from
other canmercial medlcal enterpvlses by cantract and does nrot
receive waste from tre Qeneral publlc ror ‘is the faclllty open
to the gereral publzc,

10. ‘Regarding  the testzmony of D» - Paul Connett,
"Dh.D.," the F1nd1ngs and conclusions set forth in the standing
partion  of th;s Drder,(l.c.) are incquawated herein by this:
reference. As a fuwfher cansideration, Dr.’ Connett’s 0p1h10h
‘as to. whether the facllzty 15 ”Fcrap operatlons" within +the
Land development Code is a conc1u51on réaéhed‘ without  the
benef1t af all KLDC pruv1s1ons. . ’

11. leost éall withes%es ‘who testified expressed
th91r fear that thzs Fac111ty 1s or mxght be dangercus. That
“conclus;on is not supported by arny substarntial or convincing
évidencé' in the present record. Dthek witneéses were simply
angry that they had no: opportun1ty for hEaPIHQ and input prior
ta 1nsta11at1on of this fac111ty. These witnesses feared
poss1b1e Future consequpnces and “equested Further studies ,
but the Hearxngs 0ff1cvr is w1thout author1ty to require these
studies, .without powev to "turn dek the elock" to allow input
pr:or to placement of thE facxlxty, and 1s required to render a
déclszon w1th1n flfteen 15 day= of the hear1ng based upon

ONLY the record presenued at the hnarzng.

-RMQTH CDUNTY LAND DEVELDPMENT CODE CRITERIQ'
_______________________ e =R CRITERIA:

Is

:l.‘ Code Sectzwn 20. 005 pmovzdes in pertinent part:
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"If a use>;s not clearly w1th1n the def1n1tion
.of thatfgsekaS‘contained inffhis code, and if
the claééificatiﬁn af such use is not mandated
by any‘dﬁher pbrfian_df tﬁis code, the
determlnatlon of use shall be made by the
Hearing¥ Ufficer**& . The Hearlngs fo1cer shall
Considev'uhe funct*onal, product or compatabx‘zty
charact=rlst1cs of the propused use and shall
classify the use‘in the use type which contains
uses which have characteristics most like those
of the prﬁposed use. The Hearihgs Officer shall
also entem findings ‘setting out what use most
closelv resembles Lhe pfoposed use.'

The Use;Class1f1cat1onsrérebgénerally divided into
éix uéé catégdries iﬁ Seétich QQ;OOE;és;fallqws: |
Resxdmntxal inétiéle 91) |

ClVlE (Article: 93)
Commewqxal (Qrtlcle 293)
kIndu%br:al (Qrticle 94)
grlcultural (ﬁrtlcle 95)
Fu 'EkamCtlve (Qrt1cle 96}
3. Code Se tlon 9Q. OOQ B.'FEQUIPES that if the use
"appears to fit morp than on* use category, the use shall be
c1a551f1ed under eaeh approprlmte eategory.
A.fj Code Sertlon 90. 003 C._requlres that a use "shall
be - lass1fled 1n 1nv use type whose descrxpt1on most closely

’bdftkgys the overall nature of such uses.*** 1f the principle

-
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:resemble more. ¢ an. vf‘i,,i“'j types on the lxst, fﬁe
shall be: class:Fl d 1n the moét appropwlate use  type,
"éxcegt that any DONMEV0131 uses shall be class1fied within the
‘iggggg ogeratidns ‘ use type .1F they have gnx‘ af its
tcharacter15t1cs.' (em;ha51s added)

7 Article 11 conta1ns many pert1nent definitions.

6. Code Svctlon 9 009‘ def;neS'jFExtenszve Impact

~fServ1ces and Ut111tle¢" use.

7. Code Svct1dn 9u-0”4 deflhes 1Sopap  Operations”

8. d Code Sevt1an 4. 001 generally deflhes "Industrial
'jUse Tydés" and 94.00a de1nes "Ga neral Industrlal" use.
'CGNCLuqrdNS OF LAW: |

1. The faczl:ty is NDT a Res:dent:al, Agricultural or
‘»E#traciiVé usé and o w1tnesse= or'part1c1paﬂts are arguing
~that p051t1on.

2. The . fac:llty 15 NDT "Extens;ve Impact Services and
Utilities" use as defiﬁed in KLDC'BE.OOQ for the Followxhg
reascons: k

A. Theve is not substant1m1 evidence in the
record that the b10med1val waste 1nc1nerat o has

"substantxﬁ[ unpact on surround1ng 1and uses. '

'E. he bsomedlcal waste inexnerator is not

"public ut111ky" as. derzned in nrtacle ii. The

"disposal df'iewage is not equlvalent to the

incinevatiod of waste as urged by one witness.

C. The b:omedlcal waste 1nc1nerator is not a

"pubiic servica ; Thx fac111ty 15 a pr1vate

"'v .
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Eusiness wh»chvcont acts" w1th‘Cthéﬁbiél Ei;medicai
waste prndﬁcewc and is not*apen“td the gereral public.
Each of ﬁhe‘example uses 1isted in KLDC 92.003 invalve
general bublic use é;éﬁ.fﬁoﬁgh'in some cases, the
segmentﬂéf the publié,éérved'may be limited by user
fees ar membership restrictions.

D. Frice plannlng Depavtment staff cornclusions
or errorc_as to how thls facxllty -fits into the KLDC
are not b;nding upcn: the Hearings Officer.

3. The Code maﬁdateé a cdnclusion that the biomedical
incinerator fac111ty is "Scrap Dperat1ons" as presently defined
in KLDC 93.024 for the Follow1ng reasons'

A. HFDC 90.003 C. Pequifes that if a use has
any of tha characteristics of "scrap operations" the
usé "Shalli be classified within "serap cperations®.

B. k"”crap Operations® is defined’in 93.024 as
busihessé$v“Engaged in storage, dismantling or cther
Eréceséiﬁ@‘of used or wasté métefials wHich are
intended’?or Peusé’igitheif’original form. " (emphasis
added)

C. Thé bicmedical waste incinerator facility
is‘clearlfﬁa busine55fengaged in storage and other
processing of waste materials. It is equally as
ciaarfthafftﬁe Ffacility does not reuse any of its
waste. | :

kD. Because the fgc111ty has same of the "scrap
voperab;ons":rhavacterzstxcs, KLDC 90. 00¢ C. requires

. the;useibggclassifiedgas:"Sérép'Operations".

-
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J:h. The b1ar- i cal 1nc1nmwator j’ { f  : _; nGeneral
 indQstfia1" 35, deflﬂad h’ ﬁ; NEE ‘ followingv
freasons# ‘ ‘ o

n; KLDC{94.003 defines ngereral Industrial" uwse
type ast . |

“***Indqgtrial plaﬂts primaﬁily enpgaged in

manufac{qfing, ccmpound1ng, processiﬂé,

assemblingq packagiwg, greatment v Fabricaticn
of mate"1als and‘prdpérty."

B. ﬂccord1ﬂg to the WEbster’ New Wenld
pictionary (emnd Colleue gEdition, 1988, Simon &
Schuster) she follaw1ng,definitiohs will apply:

(if‘ Packag:ng - o wrap °ov poxs as for
traﬁspﬁrting

#é)’npracesaawg - to prepare scomething by &
partiéular méthud 1nvolvxng 5evera1 steps or
operééions | |

C. ﬁccardlng to Dr. Conﬁett, Pha.Des puwrning is &
s chemical process Cp. 4) .

D. fhe jrcineration fadility clearly is ermaged
in the ;rocess1ng, ﬁackaging and rreatment of
ﬁateriaﬁs Nhlch is three of the seven listed
acti?iﬁieg. Burning is the chemical Qrocessiﬂg of
the waéﬁe, burning:is‘the éafest way of treatinag the
biomedicml naste (per DEQ). and the recidue of the

LS packaged For ultimate disposal.

o—Naste Man:gementZCorporation biomedical waste

,
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inéinerétoﬁ faéi » v shall bP class T ,d as the f0110w1ng uses.
1. Genewal Industr131 (KLDC 34,003)
2. Scrap'DperationS (KLDC 9;.024)

DATED thisk;dzgzg?'day of November, 1383.

M_c__m%»

RIwHQRD C. WHITLOCK
'HEARINGS. OFF ICER

Klamath :Courty Land Development Cade Section 24, 007
provides: - :

"Oy,  Order ' of the Hearings Officer shall be final
unless appealed within ten (10) days . of its mailing by a party
havzng standing in accordance with the preocedures set forth in
Chapter 3, Article 33 of th1= Code."

FSTATE OF OREL:*ON COUNTY OF KL AMATH sS.

Fnled for record at request of _: Klamath County i the 17th day
of .- New AD, 19 §9 ~at___9:32°  oclock —__AM., and duly recorded in Vol. __M89
R of ADeggs : L on Page 22269 = .
ST T : i © . Evelyn: Biehn _ County Clerk
FEE ‘hone‘ : i - T 3 ‘ . By \Oﬁf tedewt TVt s2 B0 a1 //Mﬁ

vkaéthtni, Cdﬁmissionéts Journﬁl X
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