BEmRETHEBOARD OF COUNTY COM:MISSIONERS
» , v FORTHECOUNTYOFKIAMATH
‘Inthematteroftheapphcauon Sy

. -of Anadromous, Inc. for site review > ) FINDINGS, CONCLUSIONS,
:“'forasalmonhntcheryatFortGreek k ) ANDORDER #70 //f

TI-IIS MA'I'I‘ER came before the Board on an appeal by Anadromous Inc. from a
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.February 6 1990 Site Plan Revrew conducted by the Plannmg Director who concluded that
 Site Plan approval could not be granted wrthout Anadromous, Inc. obtammg a Conditional

- Use Permrt and- meet the standards and crrterra of Artrcle 44 Artlcle 83 and ‘any other
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relevant provrsron of the Klamath County L'md Development Code and Comprehensrve Plan.
The Board properly advertrsed the hearmg on thls appeal for March 8, 1990, and at

: ~that time a quorum of the Board convened and contlnued the heanng to March 15, 1990.
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. No objecttons to the pubhc notrce for the ongma decrsron or for the Board’s heanng were
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The appeal hearmg was conducted de novo pursuant to ORS 215. 416 (11).

: Anadromous Inc: appeared and presented its testrmony through its attorney Randy and

: Cynthta Sparacmo appeared and presented thetr testrmony through their attorney

Additional testtmony was prcsented by othcr nelghbors. Staff provided its report and offered
.a number of exhrbrts all ot' whrch were made part of the record

Followlng the hearmg, the Board allowed the record to remain open lor further

" evrdenttary submrtals and tor wntten arguments Both Anadromous Inc: and the Sparacmo s

_ submlttcd wrrtten evrdcncc and argument throug X eir nttorneys. Inits brief, Anadromous,

Inc. rarsed tor the first tlme, the rssue' f 1 Tve A drrght" and ,‘Sparcinos‘ requested an

| opportumty to reply to that 1ssueOnMay9, 1990, the : ard of County Commrssroncrs met

and’ contmued the matter to May 30 1990'for ecrslo ly and requested additiOnal




7 ev1dence and bneﬁng on the rssue of vested nghts : Both‘ pames submxtted addltlonal
'evrdence and bnet‘s ’
The Board of County Commrssnoners after carefully revlewmg all of the evidence and
arguments of the partles met on May 30 1990 and made therr decrsron.
L ScopeofRevxewandIssuesBefﬁretheBoard.
The Board conducts thls revxew and makes thi determmatlon based upon all of the

: ev1dence in the record prepared by the Plannmg Drrector and all evrdence submrtted to the

,Board The Board’s revnew ‘1s de novo

'Ihe Lsues ralsed are: - .,f'; '
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1. Does Anadromous, Inc. already have snte plan approval?

2. Is Klamath County estopped from requmng comphance with the site plan

provxsxons”
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3. What substantlve provxslons apply to a sne plan rev1ew conducted after

g

‘ Aconstructnon"
4 Were the 1mprovements that were’x‘nade"rlniv1984 an expansmn or just a
) contmuatron of an exlstmg non-conformmg use" S j"i
| 5 Dld Anadromous Inc. have a vesred nght to snte plan approval in April, 1984
based on substantwe standards in exnstencc pnor to thc Fcbruary 29 1984, adoptlon of thc
new land development code" e ‘
6. Is Anadromous, Inc. enutled to mnmstenal approval of its site plan application?
7 Was the Plannmg Dlrector corrcct regnrdmg the lack of a rcqmred water
‘ -appropnatlon penmt for the Drxon Drtch" 7
The standards and cntcna{relevant to revxew of this matter are found in the

, Statewxde Plannmg Goals and Gurdehnes, the Klamath County Cornprehensxve Plan and the




¥

Klamath County Land Development Code. These are specrﬁcally set out in the decision of
the Plannmg Dlrector and are mcorporated herem by reference thereto. |
18 Factual Findings.
The Board of Oounty Commxssroners, after careful oonsrderatron of the testimony and
ewdence in the record 1ssues the followmg ﬁndlngs of fact
1. Anadromous, Inc._ operates a. salmon hatchery and rearing facility on
approximately 80 acres of property near Fort Klamath in Klamath County
(Klamath County tax lot R3307 v2300-00100) The facrlrty is a hatchery and
rearing facrhty for atlanttc, Chinook and Ooho salmon which are trucked to

ranch factlmes on the Pacxﬁc Ocean.kv

The ' facrhty is located on’ property desrgnated as "Agncultural in- the

Suite 206

Klamath Falls, OR 97601
(503) 884-2894

‘ Klamath County Comprehenswe Plan and zone "Exclusrve Farm Use-Grazing
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Fort Creek is ldentrfied as a. mgmﬁcant ¢ 1c") Goal 5 resource in the
Klamath County Comprehensrve Plan, w1th a designation to limit conflicting
uses (" - “) to the fish and' surface water resources Land uses affecting the
resources are subject to: prowsrons of Amcle 83 of the Land Development

' Code.
v On October 10 1982 Anadromous, Inc. was. isseed a building permit based

on plans submrttcd The plans were revrewed and approved by the Planning

Dcpnrtment
On November 23 1982 Anadromous, Inc. was issued National Pollutant
Discharge: Ehmmatron System (NPDES) waste discharge permit number

3593-] by the Orcgon Department of Envrronmental Quahty' (DEQ).f That

O




10322 |
permtt authorized the dieeharge ot‘ ﬁeh reanngwastes to n single outfall in
Fort Creek at approxxmately river mxle two.

On January 3, 1983 Anadromous, Inc. was issued a permxt by the Oregon
Water Resources Department to appropnate pubhc waters of Fort Creek for
the purpose of fish culture hmlted to the amount of water applied to the
beneficial use, and not to exceed 44.7 cublt: feet per second.

Anadromous, Inc. hns operated with a fish propagation license issucd by the
Oregon Department of Fish and Wildlife (ODFW) The most recent license,
number 1958, was issued January 20, 1989

Anadromous, Inc. began plans for the expansmn ofits facxhty in May of 1983,
and obtained a Resolution from the‘ Board of 'County Commissioners on

v

Deeemher 6, 1983, approvmg an Industnal Development Revenue Bond

application.  Anadromous, Inc. expcnded the sum of $74,626.07 prior 0
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Dccember 6,1983 and an addmonal $127 108 80 prior to the adoption of the

new Land Development Code and Comprehenswe Plan on February 29,1984

on all of the aspects ofits pro;ect for a total expendxture of $201 734.87 prior

to the adoptlon of the new code. - : ;

The total expendlture from the combmed pro;ects was $1 500,000 and the

amount of expendlture spec1ﬁca11y on the Fort Creek project for the 1984

1mprovcments was $1 192,000 S

The. expcndltures by Anadromoue, Ine. for"thc- Fort Crcek project were

dlrectly relatcd to |ts expendltures for the Coos Bay and Linn County
projects, ‘all of whlch rehed upon the other. |

S Notxce of hearmgs on the adoptxon of the rewsed ‘code were \published in

xnous, e ST ew,
Page 4




accordance wrth law’ beglnnirlg. November lll, 1983
The Klamatll County ‘VCOmr)rehenslvePlan'was ndopted on November 25,
1981 and revised on February 29, 1984to lncluqe doal 5, Policy 22.

- The Klarnathv County Land .I:)evelopment_‘Corle was adopted on November
25, l98l, and revised on FebruaerQ 1984 to include Article 83.
During the period since initial cOnstruCtlon,'tlle facillty has been operated on
a vutually contmuous basis from approxlmately March of 1983 to the present,

with the exceptlon of approxxmately six (6) months from the Spring of 1984
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to the Fall of 1984. The facility has been modified and expanded from time
to-time.  The facili»ty» was essentlélly reconstructed in 1984 with only the
concrete drversron structure. on Fort Creek remalmng A number of minor

addmons or ‘alterations - have occurred since 1984 but these did not
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substantially or'materially alter vor} increase' the use.
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The facility épproved in 1982 éndconétructed in 1982 and 1983 allowed for
' the rarsrng of approxrmately one mxllron (1 000,000) fish. The facility as

modrf' ed i m 1984 allowed for the rarsmg of approxlmately fourteen million

(14, 000 000) fish. _

On April 25, 1984, Ana(lromous, Inc. wae iSstred building permit number 84-

694 for construction of a fish harchery. 'Thnt building permit does not bear
‘a signaturef_rorn the Planning Departmenl choxving that a site plan was
‘ réviewcd : for. complinnoe thh “the Comprcnensive Plan and Land

Development Code. L

On July 25, 1989, Anadromons Inc. reqnested that the Planning Department

complete a land use compatlbllxty statement for its renewal application of

; Anadmmous,lnc.S'teRevxew
-Page$ :
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NPDES permrt 3593-J. On August 14, 1989 the Planning Director issued a
tentative decrsron that the hatchery faclhty was not compatlble with the
Klamath County ComprehenSive Plan due to the company s failure to secure
a .series of planning" permrts and approvalsf related to construction and
operatron of the’ facxhty o 7

The Planning Dtrector 5 tcntatrve decrsron was appealed by Anadromous, Inc.
and by an adjacent property owncr On Scptember 14, 1989 an appeal
hearing was conducted before the Board of County Commissioners. On
November 2 1989 the Board issued Order number 90-054, finding that the
facility is allowed by the Comprehenswe Plan but subject to standards in
sitting, desrgn, constructlon and/or operatron. The Board further concluded

_ that the facrhty was. not in comphance wrth srte’plan review requirements of

‘the Land Development Code.
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Randy and Cynthra Sparacmo ﬁled a Notrce of Intent to Appeal the decrsron
of the Board to LUBA, case no. 89 135 Anadromous, Inc: mtervened in that
proceedmg Subsequently, Anadromous, Inc. filed a-Notice of Intent to
Appeal the decrsron of the Board to LUBA, case no. 89-142 The Sparacino’s
intervened in that proceedmg Both appeals were consolidated by LUBA.
On Decernber él,"1989, Anadromous, Inc. 'aubmltted an application for Site
Plan Rewew under Artrcle 41 of the Land Development Code.

' On February 6 1990 the Planmng Drrector 1ssued his Findings, Conclusions
and Decrsron decxdmg that Anadromous, Inc. had not comphed with the site
plan revrew requrrements.

; t'22.‘ On February 13 1990 LUBA 1ssued 1ts Fmal Opi_nion and Order afﬁrming




the decrsron ol:‘ the Board of County Commrssroners.
On March 5 1990 Anadromous Inc. filed a Petition for Judicial Review in
the Court: of Appeals and on March 16 1990 moved for a dismissal of that
, Petrtron.v The motron was granted on March 21 1990
- JIL Conclusmns of Law.'
Based upon the above hsted fi ndmgs of fact and after a careful review ot‘ this matter,
the Board concludes. ' |
1. Both Anadromous, Inc. and the Sparacmo s spent a great deal of time in their
presentatrons and arguments attemptmg to. estabhsh whether Anadromous, Inc. indced
needed this site plan revrew at all Whlle the Board apprecrates the efforts of these parties,
they miss the. prrmary rssues. For the followrng reasons, the Board concludes that this site
plan revierw is required::' |

. This is an application by 'Anadromous, Inc. for site plan review. It is not
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logrcal for them to argue that such a revrew is.not requrred when they applled for it.
The County is obhgated to conduct a site plan review ‘'upon applrcatron and cannot
determine that such a revrew is not necessary The only reasonable inference that
may be drawn from the fact of the application is that a site plan review is required.

b. LUBA, inits earher decrsron rn paracmo V. Klamath County, et al, LUBA

No. 89-135 and 89- 142 (February 13 1990) afﬁrmed the deterrnmatron of the County

that Anadromous, Inc. had not obtamed the requrred site plan reviews. That issue
was specrfically rarsed by Anadromous, Inc. as one of i its assignments of error and was
a cntrcal element in the decrsron. Anadromous, Inc. abandoned its judicial review of

" that decrsron and it became a ﬁnal decrsron.

:’ A determmatron such as was made by the County, and af.ﬁrrned by LUBA, is subject




to’ the doctnne of res )udlcata 1t‘ the followmg appl'

a. Identxty of partxeS' k

b. Opportumty for all partres to partrcnpate durmg the first proceeding;

e N

c. Substantlally ldentlcal 1ssues of law and fact m both proceedings;

d Fallure to obtam ]lldlClal revxew. G
In the present case, all of these condmons are kmet As a result that decision is res
L_cll_ca_tg as far as the issue of whether s1te plan reviews were obtamed Chavez v.
: Boxse Cascade Corgoratlon, 307 Or 632 (1989), tuckey V. Wemberge r, 488 F2d 904

(1973).‘, Accordmgly, the 1ssue is resolved’and cannot be relmgated m this

— M ’ . .
[— TR - PR - - N B~ I

proceedmg

If the issues of vested nghts" or estoppel rarsed by Anadromous Inc. are intended

to deal with thc issue ot’ whethcr a site plan revrew occurred or can bc required at this time,

Attorney at Law

325 Main St., Suite 208

the Board conclude., that Anadromous, Inc. walved that lssue by not ralsmg it in the carlier
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Klamath Falls, OR 97601
(503) 884-2894

land use compatiblhty matter.

2. There is no basrs to estop Klamath County from enforcmg its site plan review
requnrements At best, the ewdence of Anadromous, Inc. shows that it obtained site plan
approval in 1983. No evxdence was submltted showmg that any such review was obtained in
1984 or later. In addition, there is no ewdenoe to support the elements of estoppel,
pamcularly in regards to the reqmrement for a false representatlon or reliance upon such
S representauon However, such a theory cannot be used agamst the ‘County in a land use

enforcement proceedmg ellwood Hnrbor Condom!mum Assn v. City of Portland, _Or

LUBA (LUBA Nos. 8 7-079 87-080 Aprll 1, 1988)

3 A revxew of the law of the matter farls to. reveal any precedent as to what

: V“substantrve law to apply m conductmg a site plan rev1ew at a date later than the date of




40327
constructlon. However, in consrdenng the equltles of the matter, the Board of County
-‘ Commissioners concludes that 1t is approprlate to conduct the site plan review based upon
the substantive standards in effect at the time the constructlon was accomphshed
4, The next issue to be‘decxded is whether the Planmng Director was correct in his
determination that Anadromous,’ Inc. must apply for a Condmonal Use Permit pursuant to
the Klamath County Plan, Goal 5, Policy 22 and comply w1th the requirements of Article 83.
The Board of County Commlssmners concludes that the use as established in 1982
and 1983 was. a lawful use at that tlme and conformed to the Land Development Code in
existence at that time. Had the use been proposed after the adoptlon of the current code, »
it ‘clearly would requrre a condmonal use perrmt pursuant to ‘Goal 5, Policy 22 and
compliance with Article 83 As such, the use, as 1t exxsted on the date of adoption of the -

current Land Development Code, ould not be in conformanoe with the current code. It
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would therefore be consrdered a nonconformmg use:
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_ Nonconforming use includes any of the followmg which were lawfully
estabhshed before the effective date of thrs Code.

A.. A building, structure (mcludmg sxgns), d_use, or activity

_ which was established or is. oonducted in a manner which does

not conform with one. or more’ standards or permit
requlrements of this code. '

. KCLDC 97. 002 A. (emphasrs added)

Asa nonconformmg use, Anadromous, Inc. was cntitled to continue and maintain that
use regardlcss of any changes in the Lnnd Dcvclopmcnt Codc. KCLDC 97.003. However,
the expansron of the use in 1984 would bnng the matter wnlhm the control of the current
code: ) |

Expansron - The use may not be enlarged, increased, or

extended to occupy .a-greater area. of land then [sic] that
occupxed by such use on the effectrve date of this Code.

o,




KCLDC 97.006. Therefore, the expénsioh which occurred afier the issuance of the building
pemit on April 25, 1984, enlarged or éxtended the use to ‘occupy a greater area of land and

would not be eligible for any rights under Article 97 "Ihatrexpansion would be required to

W N

conform with the Compréhensivé Plan and I.‘zv\iiidﬁl_)eveldpn{e'n#}OOHe in existence at that
" time. v b | | ‘ | . :- | :
This conclusion is further suppt)rtedb); the‘ ﬁrq\iisioné of KCLDC 12.001 B which
states: | L | et

Existing Uses. The provisions of this Code are not retroactive in their effect
on a use of land lawfully established on'the date of adoption of this Code,
unless an alteration, expansion or modification to an existing use is proposed
which requires a land use decision pursuant to this Code.

o © o~y O,

In addition, KCLDC 12.002 A. provides:

Actions initiated -under this Code shall be consistent with the adopted
Klamath County Comprehensive Plan and with applicable county, state, and
federal laws and regulations as these plans, laws, and regulations may now or
hereafter provide. S
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Based upbri the foregoing, the B‘oard'o’if Oounty ‘Corﬂmissioners concludes that the
improvements of 1984 wdt_;ld require complniaknc’e‘\';vith the s}éﬁdéxrds in effect in 1984, rather
“than the standards in ef:fec:giin i982'or 1983, unlessAnadromous, Inc. had a "vested right" |
" to the earlier Standar:c‘ié. | ‘
5.” Anadromous, inc. has raised the iss_u’e‘ ghat it had obtained a "vested right" to
‘ complete the expansion of the facility.‘ OrégcAm,laiw recognizés the concept of "vested rights”
which allow a lanaowner to coniinuc_developtﬁgljt' of pfbberty 'notwithstanding the fact that
subsequent changes in tﬁc‘luw would prohibit or iimil lha‘ development:
The test of whether a‘landowner has déveldped his land to
the extent that he has acquired a vested right to continue the
development should not be based solely on the ratio of

~ expenditures incurred to the total cost of the project. We
believe the ration test should be only one of the factors to be

’Anad.romous, Trc SiE Review
Page 10 ' e




consrdered Other factors which should be taken into
consideration aré the good faith of the landowner, whether orf
not he had notice of any proposed zoning Of amendatory
zoning before starting his improvements, the type of
expenditures, ie., whether the expenditures have any relation
to the completed project of could apply to yarious other uscs
of the land, the kind of project, the locatnon, and -ultimate
cost. Also, the acts of the landowner should rise beyond mere
contemplated use ot preparatron, such as leveling of land,-
_boring test holes, or prelrmmary negotratlons w1th oontractors

- or atchnects.
Clackamas County V. Holmes, 265 Or 193, 198, 508 P2d 190 (1973) Hanley V. Crg of Salem,
14 Or LUBA 204 (1986).

First of all, it must be noted that the use. s, namely aquaculture, was in existence prior

to even the eonsideration of the new plan and code and was a permitted use at that time.

That use, contmued w1th the 1984 1mprovemems but was mtensrﬁed Thus, the M&

Suite 208
OR §7601

t Law

was aquaculture. nv.Klam \miss 'rs' 250: App 613, 550 P2d 1236

(1976).
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Attorney &
325 Main St.,
Kiamath Falls,
(503) 884-2894

Spe

Keyin the position of Anadromous, Inc.is the Industnal Developrnent Revenue Bond

(IDRB) hearing of December 6, 1983 That rnatter dealt wrth the approval of the Board of

County Commissioners ofa Resolution which, among other thmgs set out the following

finding:.

WHEREAS, the Board ﬁnds that the prolect is m complrance with the state-wide
planning goals adopted by the Land Conservanon and Development Commission
pursuant 10 ORS chapter 197. ..
Anadromous, Inc. has argued that the IDRB heanng was a "land usc hearing’ at
-which time the Board made 8 "lund usc compnubll\ly decmon. Whrle {hat may be correct,

it is not televanl to the issue at hand At best, the Deccmber 6, 1983, decision can be

classified as a determmat\on by lhe Board of Oounty Commrssroners that, at that time, the




proposal was compauble. Therc was no detcrmmatxon that the proposed use would be
compatxble in the future In addmon, that heanng was not a site plan approval process.

 The total amount of the IDRB was $1 500 000 of which it appears that $1,192,000

was to be spent in the Fort Creek pro;ect. The ratio of expenditures prior to the adoption

of the revised code to the project cost is 13. 45% for the entire proyect and 16.92% for the

Fort Creek portion. T "'hus by processing the IDRB apphcanon to the extent that it was done,

Anadromous, Inc. had taken’substantral steps toward to expansion of the use and would rise

. beyond "mere contemplated use or preparatlon. The t'act that the expenditures also were

to be applied to projects in Coos and Linn Countles does not minimize this conclusion since

the three projects were tied together in such a manner that the failure of one project would

likely cause the failure of the others.

The other factors to be considered in regards to the "vested rights" issue include the
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good faith of the landowner and whether or not he had notlce of the proposed zoning
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changes. There certainly is no evxdence of actual notlce and any constructive notnce occurred
at such a time as the prolect was well underway In fact con51der1ng the rather convoluted
manner in which the Code conflicts with the Plan, wrth the Code listing the use as permlted
outnght in the zone but the Plan requmng a condmonal use permit where uses conflict with
Tesource areas, it would be reasonable for Anadromous, Inc. to not be aware of the Goal 5,
Policy 22 contradiction. Based upona review of the record as a whole, the Board of County
Commissioncrs concludes that Anndromous, ‘Inc. was proceeding in good faith.

An additional test looks to the type of expenditures made. All of the expenditures
related to work done by bond counsel in. obtammg the IDRB and by consultants in drawing
the plans for the facnhty, as well as the Coos Bay l'acnhty ‘Some cquipment was purchased

although 1t cannot be determmed 1f the equlpment would be for the Fort Creek site or for




“the Coos Bay site. All of the:expenditure‘s,' however, were direetly related to the completed
project which could not heve' been aeeornplished wi'thout thern, takirig into consideration the
kind of project, its locations and the ultimate cost. The expend.itures made were of the type
that could only be applied to the specific sites involved and to the speciﬁc use of aquaculture.
Taking into account the difficulties of processing an _H?liB,applit:ation, the Board of County

* Commissioners coneludes that the e)rpenditures were' more extensive than mere contemplated
use or preparation.

The Board of County Commrssroners therefore concludes that Anadromous, Inc. had
a "vested nght" to complete the planned development in 1984 based upon the standards
existing prior to February 29 1984.

There strll remains, however, an issue regardmg addrtrons or alterations after the 1984

- remodeling. For those addrtrons or alteratlons, there could beno o "vested rrght" to the earlrer

standards. Therefore, the Board of County Commrssroners concludes that additions or
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alterations which occurred after the completron of the work shown on the April 25, 1984,
“building perrnit would require site plan approyal based on the Code in effect at the time of
the additionor alteration. | | |

6. Since Anadrorrlous, Inc. had a "vested'right“ to the 'earller standards for its 1984
improvements, the review to be done would be:the, minieterial~ review by the Planning
Director without the need for a »Condltional Use Pcrrnlt. The Board of County
Commissioners concludes that the addmons or alteratrons after 1984 did niot substantially or
-materrally change the nature or extcnt of the use and therefore therc would be no
requrrement of i issuance of a Condmonal Use Perrmt srnce Goal S, Polrcy 22 deals with the

"establishment” of a conﬂrctmg use. erewrse, complrance wrth the provisions of Artrcle 83

. -are not requrred

: mm
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7. The Planning Director further determined that Anadrdmous Inc. had not provided

evidence of a water appropnatlon permlt issued by the Water Resources Department for the
"Dixon Ditch.” Whlle Anadromous Inc. presented evrdence as to its potermal water rights,
that evidence does not show that a water appropriation permit is not necessary. The Board
of County Commissioners’theref'ore coricludea tl'rat Ar_xadrOmeds, Inc. has failed in its burden
of proof as to this issue.and is required to provide ‘evitlterthe appropriate permit or evidence
from the Water ResourcééDebartdient Sdeing that a permit is not needed.

Based upon the forgomg dnscussmn, the Board of County Commlssroners orders that
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the decrsxon of the Planmng Drrector is reversed and the matter is remanded to the Planning .
o ‘{Dlrector for comphance w:th thrs decxsron.:

. bDated thls 30th day of May, 1990
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‘Harry Fredri?l(s, {C}ﬁit‘ﬁlan

tWmn, Commissioner

wday of - May A.D, 19 90
: _-o'clock PM. and duly recorded .
: ‘in-Vol: . Deeds - Page . 10319
‘Anadromous, Inc. Sitc Review Evelyn Bléﬁﬁ‘ " County Clerk
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