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BEFORE THE BOARD OF COUNTY oom/nssIoNERS

FORTHEOOUNTYOFKIAMATH
,lNTHEMA'ITEROFTHECITATION e R
AGAINSI‘NEDPUTNAMISTURDI- Yy ORDERNo.QO- (94

THIS MA’ITER came before the Board onan’ appeal by Ned Putnam/Sturdr-Craft
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Inc. from a March 6, 1990 decrslon of the Klamath County Hearings Ofﬁcer finding that

90 HAY 20 PN % 25

Putnam was in wolauon of the Klamath County Land Development Code in that he had not
obtamed site review for structures added in 1981 1983 and 1985 or 1986.

The Board properly advemsed the hearmg on thlS appeal for April 19, 1990 and on

o .~

that date a heanng was held on the Appeal based upon the record from the Hearmgs Officer
proceedmg The Appellant appeared through his attomey, Dlane Spres, and three neighbors
“also appeared Staff presented its report. -

Followmg the hearing, the Board conunued the matter untrl May 29, 1990.
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L ScopeofReucwandIssuechforetheBoard.

The Board conducts thlS rev1ew and makes thrs determmatlon based upon all of the
‘evidence in the record of the Heanngs Ofﬁcer proceedmg and the arguments presented at

—’ the Board's hearmg of Apnl 19 1990 e ‘
- The issues rarsed are:

1. Did the Appellant obtam srte review as requrred by the Land Development Code?

2. Isthc County cstopped lrom requlrmg the- necessnry site review?

The standards and cntcna rclevant to revnew of tlm mntter arc found in the Klamath

- County Comprehenswe Plan and the Klamath Oounty Land Development Code.
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g4 Factual F'mdmp.
The Board of County Commrssroners, atter caret'ul ‘consid_eration'of the evidence and
" the a'rguments rssues the followrng ﬁndrngs of fact- o

¥

1. The Klamath County Land Development Code _waé‘adopted on November 25,

" The northeast: section of the factory (15’ x 50° addition) was added sometime
after Novembcr 1981. “The Appellant, lias argued that the 1980 building
permit (Exhibit Q") estabhshcs that the addition was made in September of
1980. That building permit shows a plan check fee and a building permit fee
which are indicatiVe of one structure, not two different structures on the same
permit as alleged by the Appellant hkewtse, the plot plan attached to that

permit mdrcates that it only covered the improvements to the southwest
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;

section. No srte plan approval was given for the addition to the northeast

“
:
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The facto'ry ofﬁce was constructed in 1983 There is no evidence in the
record to substantiate the Appellant s testimony that he obtained a site plan

~ approval. The records of the Planning Department show no such approval,
including no receipt vfor payment of the required fees.
Thc,baghouse/hopper building was added in >1985 or 1986 (T estimony of Tom
Putnam before the Klamath County -flanning Comrnission on July 28, 1987,
Exhibrt A14) It was enclosed in August of 1987 (Exhibit A12)

There is 10 evrdence in the record to support a finding that a site plan




approval was:donefas to thefjconstrnction:'inyl%s or 1986. There is

substantial evidence in the record, in the form of testimony from staff, that

the records of the Planmrg Department and Building Department fail to

reveal any records of permrts or approvals for erther the structure or its
enclosute mcludmg any fees bemg pard

JLiA ConclusronsofLaw

- Based upon the fi ndrngs of fact made herem, and after careful consideration of the
evidence, the arguments and the provisions of the Klamath County Land Development Code,

the Board of County Commrssroners conclude

1. The Appellant farled to obtam the requrred srte plan approvals for the structures

S W W NN W d W N

indicated above, other than the enclosmg of the bagho_use/hopp‘er building in 1987. KCLDC
41.001 provides:

The purpose of Site Plan Approval is to ensure compliance with this Code
and other applicable codes and ordinances by the establishment of any use
or development which is permitted by the land use zone. Site Plan approval
is required of the following: The construction, relocation, addition, extension
and other site improvements.
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a. Asto the addition of the northeastrsec:tion to the factory building, the Board is
convinced that this occurred at a time v‘other than Septemher of 1980 and also after the
adoption of the Land Development Code in l\lovember of 1981. The testimony of Sam
Redkey was that the addmon was done after the adoptron of the Code. The testimony of
Kim Lundahl of the Planmng Department as to the farlure of his efforts to locate any
approval or record of fees pard for such an approval_support this tcstimony. The testimony
of the Appclltmt that the northenSt scction was yr\dded, in 1980. based upon the Scptember

1980 building permit, is not credible in light of t_he'building»permit itself. The Appellant has
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“not ot‘fered any proof of payment for site plan approval

b. As to'the factory office comtructed in 1983 there ji 18 no issue as to when this was
constructed. As to whether it had site plan approval again there is nothing in the record
which might indicate that such an approval was obtamed The Appellant has argued that he
could not have obtained a building permit without a site Plan approval. However, as this
Board has held in the past, site plan approval ‘was not a legal prior requirement for the
issuance of a bunldmg permrt untll August 9, 1989 when Ordinance 28.4 was adopted whrch
required Planning Department approval pnor to 1ssuance of a burldmg permit. Flowers v.
Klarnath County, - Or LUBA (LUBA No. 88. 113 .1989); Sparacino v, Klamath
County, etal, Or LUBA (LUBA Nos 89-135 and 89-142 1990).

c The baghouse/hopper building also is not an issue as to the fact that it was built
after the adoptlon of the Land Development Code. The Appellant has taken the position
that since a building permrt was not necessary, a snte plan approval was not necessary. First
of all, there is no evidence whtch would support the posmon of the Appellant that a burldmg
permit was not necessary That evidence related to the enclosure of the baghouse/hopper
building in 1987 rather than to the constructlon of that buxldmg n 1985 or 1986. Second, site
plan approval under Artlcle 41 of the Code is dxstmctly different from the requirements of
building penmts under the Umform Buxldmg Code No. exceptron exists in the Land
Development Code when buddlng permlts are not requxred

The Board does conclude that site plan approval Is not required for the enclosure of

the baghouse/hopper in 1987, That activity' would not mvolve activity that required

tapphcanon of any of the sitc lmprovcment standards of the code, such as Article 61,

“BUILDING SETBACKS AND YARDS Artrcle 64 FENCES HEDGES AND WALLS,

i PUTNAM/STURDI-CRAFT ORDER
L ‘Page 4
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| :Artxcle 7, VEHICULAR Accr:ssas AND CIRC :LATION or Artrcle 72, SITE

DRAINAGE AND GRADING

However, the Board does conclude that srte plan approval was requrred for the
constructron of the baghouse/hopper burldmg in 1985 or 1986 Thrs addition would fall within
the requrrements of KCLDC 41 001 The Hearlngs Officer also found only that the
baghouse/hopper burldmg, and not- the enclosure of that, was sub]ect to the site plan
approval provisions.

2. The Appellant has also raised the issue that, if site plan approvals were not
obtamed then the County should be estopped from now requmng such approva]s ’Ihe
Appellant argues that the use is a vested right, ‘having been in ex:stence for about 40 years
and that the Burldmg Ofﬁcral’s statements that a bulldmg permrt would not be required

would give rise to estoppel In addrtron, he alleges that the complamants failure to raise the

_issue of lack of site plan approvals in pnor quasr-;udrclal heanngs mvolvmg the Appellant

* should now estop the County from requmng them. The Board notes that the prior quasi-

judicial matters dealt with a request for a vanance
The followmg are the requrrements of estoppel

To constitute equitable estoppel or estoppel by conduct, (1)
there must be a false representation; (2) it must be made with
knowledge of the facts; (3) the other party must have been
1gnorant of the truth; (4) it must have been made with the
intention that it should be acted upon by the other parties; (5)
the other party must have been mduced to act upon 1t.

Earles v. Clark, 223 Or 257 355 P2d 213 (1960) The Appellant has the burden of proof as
to the defensc of estoppel KCLDC 31 008.

The contentron that the Appellant has a properly zoned heavy industrial site in a

' resrdentral nelghborhood and has mamtamed that use for over 40 years does nothing in




’ regarda to an estoppel argument. Such anse.
requirements for heavy mdustnal zones and do f'not‘becorneexernpt from the zoning
_requxrements merely because they are long standmg |

Since there was no basis for raising the lack of site plan apprc‘wals in the prior
variance hearings, there can be no eStoppel created. Any attempt to raise such issues would
be |mproper as bemg beyond the scope of the matter bemg considered.

The Board can find no ev1dence in the record to support any of the elements of
estoppel and therefore conclndes that the County is not estopped from requiring comphance
with the Code. . | '

Additionally,k estoppel has been held not to apply to zoning ordinances:

"We conclude that even if the estoppel Were plead and
proven in all the necessary elements, or if all elements werc
unnecessary of proof under exceptions 10 general rules, it

nevertheless would not lic against thc county’s enforcement of
_ the zoning ordmance in tlns case. 7

Clackamas County v. Emmérg, 14 Or App 493 (1973), ellwood Harbor Condomlmum Assn.
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. City of Portland, ‘1‘6 Ot LUBA 505 (1988). -

V. Decision and Order o

Based upon the findings of fact and conclusions of ]ayv contained herein, the Board
of County Commissioners_affirms the decrsron of the ‘Hearings Officer .in its entirety.
However, with the ﬁhng of this appeal the requrrements of dates of compliance were stayed
and therefore the Appellant is hereby ordered to submit an accurate site plan, reflecting all
Code requlrements for the three addmons dlscussed to the Planmng Director by lu_:@_li,

y __;99_(1, and pay all appropnate t'ees~ o

DATED his30_ day of May, 1990
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325 Main St
Klamath Falls, OR

. (503) 884-2894

g‘Fred ,L(Zﬁalrman

Roger Hamilton, Commissioner

4

+:County’ Counsel

;,4STATE OF OREGON,

County of Klamath

; Filed for record at request of:

Klamath County

i dayof___ay_____AD.,l9_9_0___

4225 25 oclock P M. and duly recorded -

___11129___—- of _Deeds  Page 10333 . . E
County Clerk

@/Vul/,ui W/(IPI”AM____

Deputy.




