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BEFORE THB KLAHATH COUNTY. EOARD OF CGMHISSIONERa

~IN THE MATTER OF APPEAL OE r'ONDITIO?U’L]’.' " ORDER
USE' PERMIT 34-91 FOR BROOKS/BUEHLER

TEIS ~HMATTER came before the Board of Commissioners on

~July 30th, as an appeal by Andrew Albert Silani Trust and

Lord Maltreya per LDC 22.030(C} with appellants statement® of

appeal filed under LDC 33.040. . The- appeal was filed on July

1, 1991, six days after the dec¢ision of the Planning Dirse-

tors dec151on of approval,  with: conditicns of a Tonditional

" Use Permit-to ‘establish a family restauranb oa property zoned
Neighborhood Commercial (CN)

Notice and opportuni;y to cmmment was malled cut per no-
“tice requ1rements of Article 32 cf the LDC.

On July 30th, 1391 The Board of Comm1551oners took rel-
evant ‘information, data, and evidence considering the appeal
"of CUP 34-91. The Board of Commissioners continued the appeal
to August ‘7, 1991, with record l&ft open for additional writ-
ten comments. - All l=ztters, exh1bits, and order dated June
25th, 1991 of the Planning Directors decision as .well as ex~
hibits of the appeal,ﬂere‘made part. of the record

On ‘August 7th, 1891, after" review;ng and considering rel-
evant information, exhlblts, and -additional written comments
of the appeal, ' the Board of Commissioners make the following
findings of fact and *hanges to »onditlons of CUP 34-91;

1. ..0n July i, 1991 Andrew Albert Sllani Trust and Lord _
Maitreya _appealed the Planning Directors decision under Sec-
tion. .22.030(C). ‘App:llants statement of appeal filed wunder
Section 33.040 alleged the following-

a. The Planninngirector erred in accepting the CUP Ap-
plication  for a restaurant in that Section 44.040(F) of LDC
precludes  receipt of an application for any conditional use

~permit regardless of vhanged use ‘for a period of one year af-~
ter an earlier permit has béen denied while alternatively

~that the application for a restaurant is substantially iden-
tical to the earlier vne for a ta:ern and is a re-application
within :the one. year pﬂrtod

‘b. Granting of the conditional use permit will necessar-
‘ily ~draw patrons to 'the establlahment from an area larger
than the immediate arna of the eftablished neighborheod, con-
trary to. purpose set forth in crieating a nelghborhood cen-
,mercial zone found 1n Sectlon 52. 210. :

Se. That the Plaunxng Director erred as a matter of law
in applying Section 4:#4.030(C) to ‘régquire a finding of "no
1signi£icant ‘adverse inpa»t“ rathér than "no adverse impact™.




condy The Planning Director erred in comparing gutright
permitted uses allowed in the CN:zone with the conditional
use being sought in weighing the ex=ent of adverse impact.

e. The Planning Director erred in failing to find that
property values in the arsa would decrease with @ the estab-
lishment of this permit) , o :

- f;v' The Planning Director erred in féiiihg to find that
the livability of the surrounding area would decrease.

g;f The Planning,bit@ctor erred in-failiﬁé'td:find that .

traffic safety would be impaired by alecohol impaired” patrons
coming - from the“restau}ant; - The Planning Director erred in

dismigsing that the applicants are not the owner of the real
property. iy :

2. ' The Board found that pursuant to ORS 197.763 the appel-~
lant requested that the:record-remain open through August 7.
1991, Prior to that date applicant submitted the fellowing
additional evidence, Hxhibit Q, a2 letter from Metvan Circle
K, Inc. establishing the applicants authorization to make ap-
plication and that applicents had 2n earnest woney agreement
to purchase subject property; Exhikit 5, a petition signed by
realtors living and working in the area offering their in put
that property values would hot be adversely impacted by the
éestablishment of a familv restaurant on subject site  zoned

CH. : S : . . ‘

3. ° Based on the ‘recotd below, the testimony adduced at tha
hearing | the evidence submitted and arguments - of appellanis
and respondents, Boar¢ of Commissioners makes the £following
additional findings of fact: : : -

4. . The  purpose ¢f Section : 45.040(F) to restrict-
re-application for conditional use permits is to aveid
re-application for the. sane sonditidnal usée time after time.
Here the prior c¢onditional use appﬂication was to establish

a Tavern, with current‘application{beiné for a family restau-
rant., The Board of Comnissioners find that children will be
allowed within the reiitaurant while children would not have
been allowed within a ''avern. The RBoard. of Commissioners fur-
ther finds that the principal activity in a restaurant is the
service. of food., whereas in a Tavern it is the service of al-
cohol. The Board c¢onciudes that the application for - condi-
tional use for a dissinilar use is ‘not prohibited by Section
44.040 and that ‘this application is for a different use.

5. Applicants claiﬂ'that~operaticn of the facility wiil of
necessity draw patrons to the establishment who reside out-
side the local market. The appellants assertions are vague in
this regard. They have failed to .establish what constitutes
the local market, whyia facility would operate as other than

a local restaurant,. or what people and in what numbers would

be drawn to the area. ‘The Board of Commissioners however
finds that the testimbnyjof the’applicants showed that the




1vsa

site is ‘accessible andfdanenient .o nearby . residents
that the size, design, Bienu amenities and operation ars
sistent with‘the purpose‘@ﬁ,the zone. ' ’

6. appellants incorreqtly cited Saction 44.030(C) of the
LDC. - The criteria requi:és,that?thé,proposed yse "will mwnot
have a significant adverse impact"” not that it will no have
adverse impact. ‘Nevertiaeless *tbe(governing body finds that
the tentative development will have no adverse impact. First,
impact upon adjacent properties must be viewed against other
uses permitted within the CN zone.  These uses jnclude those
set forth in the Plannihg Director’s f£indings: This condi-
tional use, judged against outright permitted uses, provide
no greater impact. upor. adjacent‘propertie$,in the =form of
traffic, congestion,: parking late night operation, law en-
forcement ~OF cong:egation of persons than . a convenience
store, - video arcade,'lamndromat*ot movie rental facility all
of which.are;pe:mitted,dutright. one Board of Commissioners

- concludes that the hours}oﬁ‘operation, number of patrons per
hour: and the type of syatrons on the premises would have &
jess significant effect on adjoining residential properties
than many permitted uses, In addition, the Board of Commis-
sioners considers‘the lack. of cbjection by asbutting property
owners indicate the suppcrt for this application. pespite ob-
jection by 6 property QWners in ‘the immediatefvicinity to the
establishment of 'a tavarn, . all but one an appellant herein,
failed to file any objaction in this application.

7. ?Appéllant;‘]Andrew §ilani, who is the owner of =
three-plex’ across Mac¢igon St. from the proposed location
claimed that opening the'restaurant‘would have as adverse im~
pact uponfproperty‘values;',Appellants failed to produce any
evidence tO support<thi3iclaim and instead speculate that
tenants will move out based upon traffic neise and undesir-
able  people in‘neighbnrhood.~Apgéllants provide no evidence
whatsoever ot the efiect on property values. Appellants
. failed to - indicate how the existing derelict and run down
puilding ~ on. the sitefaas)affected their property valuesg, ©OT
how the es;ablishment@offé réstauzant as differentiated from
outright lawful permitted uses inciuding. a cenvenience store,
laudromat, - video parlorxr, videc rental establishment or other
uses allowed within the neighborhood commercial = zone would
have any different eftect. ~ The applicants responded with 2
letter signed by .real estate agents and brokers expressing
the opinion that no zdvarse affect on property valuas would
result. Accordingly the Board ofiCemmissioners are unable to
‘find that the value would be sffected by this application.

8. ‘The Board ofyComuissioneté'ﬁind5~that the couditiéns im-
posea upon the appltcant‘by;Planning Director will effec-
tively alleviate "th2 potentiai‘ safety “hazards resulting

through 'use of the gubject properiy as a restaurant site by
requiring the‘following conditions.:

5ia. A street iight will be ereéted by the applicant to
1ight ‘the street in front of ’*r.hefre.*zvtz-:%uren:ﬂ:.= .




RN b Traffic‘ will Dbe channeled into ‘and through the

”parking lot and a’ feuca ‘erected 30 :that people neither back
into the ‘paths:of oncnmlng cars on Madison Street or towards
pedestr1ans. ; ; ]

‘e, CUP‘34-91_willvbe,revieﬁed 8ix (6) months from date
of  order of the Boartl of Commissioners at which time addi-
tional conditions may be imposed.: . '

~d. Restaurant hours not to exceed opening at 10:00 AM .
and closing-at 11:00 I'M, on Monday thru Thursday and opening
at  10:00 -AM and clofiing at 12:00 AH (Midnight) Friday and
Saturday. S c ‘

: Based on the above findings of fact and conclusions  and
the Plannlng Director’s drder dated June 25th, 19%1, and rel-
ravant information,- datia’ -and ‘evidence con=idered on- the appeal
ibefore the Board of Cummlssioner< ofi July 30th;, 1991, and Au-
faust 7th 1991, hereby upholds zhe Planninq Directors deci-~-
s1on and denies the appeal. ; .

kDated th15r~g$¥k\ déy;df Sepﬁemﬁe: 1§9;k7
L Out of Office Today
“CHAIRHAH : :

'Noticefof aﬁpeél righi}

You are hereby notified Lhau thi% decisxoa may be appealed to
the Land .Use Board ol REppeals within 21 days following the
nailing of this Ordex. Pailure to do 8o in a timely manner
may affect your right to appeal the deciaicn;

% STATE OF OREGON COUNTY OF KLnMAl'H B8,

Filed for record at request of - i d ' k i the

,'.‘wof_ae.n.t.emher_.______ A.D 19‘.'_‘!\ - l .._..'.i s o'clock M., and-duly recorded in Vol.
‘ of .~ -.n ", __on Page 17752 -
' e Evelyn Biehn - County Clerk

FEE None w g . : : : : . i - ‘ : BY Q,?/u&»—u ol AVT T I,
"~ Return: Commissioners Joirnal : : B !




