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BEFORE THE XLAMATH COUNTY BOARD OF COMMISSIONERS

In the Matter of:

Conditional Use Appeal 34-91
for Brooks/Buehler on LUBA
REMAND

THIS MATTER .came beforelthe Board of Commissioners on April 8,
1992 for hearing:on remand, Zollowing issuance of a final opinion
and order in the caase entitled "Andrew Silani, Lord Maitreya and
Robert Woldt, Petitioners v. Klamath County, thn Brooks, Lauralee
Brooks and William Buehler, Intervenors/Respondent, LUBA No. 91-
140". Petitione-s (hereinafter referred to as Appellants) Andrew -
Silani, Ldrd Mait:reya and Robert Woldt were present. Respondents,
John Brooks, Lauralee Brooks and William Buehler were present and
represented by ‘their coﬁnsel Bradford J.;Aspell. Carl Shuck,
Klamath ?lanning DLrector appeared for and on behalf of Klamath
County. The hearing was recorded by Raren Berg. Appellants seek
reversal of the opinion and order dated September 4, 1991 entered
by this Board upholding the decision of the Klamath County Planning
Director for the issuance of CUP 34-91 (with conditions) authoriz-
ing operation oi a family restaurant in a neighborhood commercial
’(CN) zone under Klamath Couaty Land Development Code {(hereinafter
LDC) 52.210.

1. Testimony and evidence were received on April 8, 1992.
The record on review was held open until April 17, 1952 and an oral

decision was readsred on May 6, 1952.




16033

2. The Land Use Board of Appeals remanded the earlier

decision to address the folldwing issues!

A Whether Conditional Use Permit Application 34-91

identified as & "restaurant” is substantially identical to the

prior applicﬂticn for a +tavern“, which.applicatiOn'wés denied
in CUP 23-9., which would preclude reapplication under LDC
44.040(F) for cne year. 4
B. ‘Whether there is evidence in the record of CUP 23-91
addrassing  the 1livability standards set forth in the
Conditional Use Permit c;iteria found at LDC 44.030(C), and if
so, whether substantial impact woularresult from approval of
the request. | 7
3. The sccpe of this appeal is limited to the issues raised
above. 1In -order fo apprise the parties of the scope of appeal, the
Board issued letters dated March 10,'i992; March 24, 1992 and ARpril

15, 1992.

4. During ths hearing, issues relating to admissability of
evidence again aros=. The a@pellants sought to intreduce the two
90-minute tape raccrdings of the testimony of CUP 23-91. The Board
cited to appellants the following provisions of LDC 31.130:

"The secretury to the raeview bedy or his/her authorized

representat:ive shall be present at each hearing and shall

cause the proceedings to be recorded.

A, Testimdny shall be transcribed if required for an
appeal, if requestad by the review body, or if re-
questedd and paid for by any other party.

The review body shall, where practicable, retain as
part o the hearing record each item of physical or
documeitary evidence presented and shall have the
items izarXed to show the identity of the person of-

ORDER ON REMAND - PAGE 2




fering the same and whether presented on behalf of
a proponent or oppcnent. Exhibits received into
eévidence shall be retained in the hearing file un-
til after the applicable appeal period has expired,
at whicl. time the exhibits may be released to the
person identified thereon, or otherwise disposed
of .~

The finzl order shall be included in the record.
Any perton shall have access to the record of the
proceedings at reasc¢nable times, places and circum-
stances. A person shall be entitled to obtain
copies of the record for a reasonable costs.”

5. On Aprit &, 1992, the Board allowed Appellants to and
including April 1%, 1992 to csuse the record to be transcribed and
filed. Appellants declined to submit a transcription, but offered
the cassette tapes for inclusion. In response to appellants offer
of the tapes, the Beard, by lstter dated and hand delivered April
15, 1992, gave appellants an edditional two days to April 17, 1992
to submit a transcript. While the tape recordings are a part of
the record, they have not been reviewed by the governing body in
issuing its decision. The Board finds that to require it to listen
to more than three hours of tépe recorded testimony would cause un-
due burden and hardship upon the governing body. Appellants were
given every opportunity to sutmit for the record, testimony in use-
able form, which they failed to do.

6. Appellants offered a portion of the record of CUP 23-91
including the letiter of James D. Bocchi (Ex 1); letter of Park

Place Real Estate (Ix 2); letter of letter of Roland Tutor (Ex 3);

map showing location of appellant Andrew 5ilani's property (Ex 4);

December 15, 1991 Earald & Mews article reporting.on Chicken and

Cheers (EX 5): Conditional Use Permit 23-91 opinion and order of
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hearings officer Neal D. Smith, dated ﬁ%y 17, 1991 (Ex 6); petition
of Robert and Gladys Woldt, dated 04-22-91 (Ex 7); letter-of James
L. Pratt, dated 04-19-91 (Ex 8); letter éf James Toddy, dated 04-
07-91 (Ex 8 Continu2d); letter ﬁf Earl Robert Woldt, dated 04-22-91
(Ex 8 Continued); l:tter of Robert Woldt explaining petition oppos-
ing tavern, dated 04-22-91 (Ex 8 Continued); letter of David J.
Davis, dated 04—21f91 {Ex 9); letter of Ferguson School Teachers,
undated (Ex 9 Continued); letter of Lord Maitreya, undated (Ex 9
Continued); letter of Mike an& Kristi Redd, dated 04—10—91.(Ex 9
Continued); petition in opposition to liquor license,‘dated 04-19-
91 kEx 9'Continued); letter of Ted and Alta Dickinson, dated 04-02-
91 (Ex 9 Conﬁinued}; jetter of Michael J. Poole, dated 05-12-91 (Ex
9 Continued}; letter of Shannon D. Harlan, dated 04-02-91 (Ex 9
Continued); letter of John and Patsey Mathes, dated 04-14-91 (Ex 9
Continued); letter of Dick and Cindy Nellipowitz, undated (Ex 9
Continued); letter of Richard H. Tackas, dated 04-04-91 (Ex 9 Con-
tinued); letter of Jesan Phillips, dated 04-04-91 (Ex 9 Continued);
letter of Dave Gibbons, dated 04-08-91 (Ex 9 Continued); letter of
Mr. and Mrs. Blev.ins, dated 04-09-91 (Ex 9 Continued); letter of
pon and Jean Thonas, dated 0&—05«91 (Ex 9 Continued); letter of
Betty J. Bragg, dated 04-22-91 (Ex 9 Continued); letter of Winona
and Tim Gregory, dated 04-04-91 (Ex 9 Continued); letter of Tom and
‘Helen Gorden, dat:d 03-26-91 (Ex 9 Continued); letter of Mr. and
Mrs. Charles Compion,kdated 04—03—91 {Ex 9 Continued); letter of
Margaret Carver, tated 04-09-31 (Ex 9 Continued); letter of Sarah

Tackas, dated 04-04-91 (Ex 9 Continued); ietter of Debra S. Hagen,
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dated 04-04-91 (Ex 9 Continued); letter of Mr. Clark, undated (Ex
9 Continued); letter of Nancy Roder, dated 04-23—91 (Ex 9 Contin-
ued); letter of Mr. &nd Mrs. Leahy, dated 04-07-91 (Ex 9 Contin-
ued); letter of Sharon Harper,>undated (Ex 9 Continued); letter of
Carol McCullough, dated 04-04-91 (Ex 9 Continued); letter of Eldon
and Muriel ‘Stonebury, dated 04-05-91 (Ex 9 Continued); letter of
Mary Daniels, dated 04-06-91 (Ex 9 Continued); letter of Mary L.
and Donald M. Pete:*son, dated N4-11-91 (Ex 9 Continued); letter of
Charlene Mogel, uniated (Ex 9 Continued); letter of Georgina L. and
Donald Gelhardt, dated 04-05-91 (Ex 9 Continued); letter of Pamela
8 Orf, undated (Ex & Continued); letter of Homer and Addie Johnston,
dated 04-10-91 (Ei 9 Continued); letter of Major and Mary Toney,
undated (Ex 9 Continued); letﬁer of Deanna L. Vest, undated (Ex 9
Continued); letter of Florence Norberry, dated 04-04-91 (Ex 9 Con-
tinued); letter o: Matt Strand, dated 04-04-91 (Ex 9 Continued);
letter of Mr. and Mrs. M. E. Keifer, undated (Ex 9 Continued); let-
ter of Mr. F. W. Dassler, dated 03-04-91 (Ex 9 Continued); letter
of Bernice and Asmuld Helferg, dated 04-04-81 (Ex 9 Continﬁed)f
letter Mrs. Frank:, undated (Ex 9 Continued); letter of John and
Emma Toffell, datsad 04-03-91 (Ex 9 Continued); letter of Beverly
Hanson, dated 04-18-91 (Exr9 Continued); letter of Wanda and Walker
Turlingtcn, dated 04-03-91 (Ex 9 Continued); letter of Robert and
Kay Salley, datedl 04-10-91 (Ex 9 Continued); letter of Joe and
Carolyn Taylor, diated 04-15-91 (Ex 9 Continued); letter of Dennis
and Sharon Clark, dated 04-05-91 (Ex 9 Continued); and letter of

Debra Fredricks,iiated 04-04-91 (Ex 9 Continued).
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7. The Eﬁard has considered ﬁhe entire written reéord of Ccup
23-91 which includes Klamath County Exhibits: Exhibit "A" (Staff
Report};{Exhibit 3" (Location Map); Exhibit =c» (Letter from City
of Klaméﬁh Falls Planning Director); Exhibit "p* (Site Plan); Ex-
hibit "E“ (Memc to File from Mark Richards); Exhibit "p* (Letters
in Opposition te Zpplication [57]); Exhibit "G" (Letters in Favor
of Application 114]1); Exhibit «g» (Photographs [2]); Exhibit “I"V
(Letter from Klana*h County Fire District No. 1); Exhibit *Jg» (Let-
ter>from Oregon Liquor Control Commission); Exhibit "K* (Children's
Count from Site): Exhibit "L* (City Map Showing Location from which
Letters in Opposition and in Favor Originated); Exhibit uMm» (Re~
vised Site Plans); Exhibit *N" (Letter from Lord Maitreya); and
Exhibit »p» (Newspaper Cllpplng Showing Advertisement).

8. At hearlrg, the Board received the supplemental staff
report; testimony ¢f Andrew Sllaﬁl, Robert Woldt and Lord Maitreya:
seven photographi of the suhject site of the restaurant exterior
and surrounding érea; list of published closing hours submitted by
Robert Woldt (no :xhibit number given); list of 55 residents within
the immediate geojraphical ars2a who support the restaurant (Ex 10);
copy of *ha curreint menu of thre resta;raﬁt (Ex 11); Oregon Adminis-
trative Rules 841-04-032 (Exv12); preliminary list of menu items
for tavernr(Ex‘13); list of ¢hildren who patronize the restaurant

- (BEx 14); site plan of the res#aurant (Ex 15}); and a list of patrons
to the restaurant with comments, appréximately 17 pages (Exhibit

10),
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22-91 and cup 3¢-47, including all written testimony, exhibits,

staff reports, findings and ¢rders and has read the entire record,
10. 'The Board further left the record open for seven {7) days
pPursuant to ORS 19?‘?53(6) for submisgion of the transcript and for
submission of rqués£ed findings. No additional submissions were
made, €xcept the letter of Lord Maitreya, dated April 1s, 1892,
attached to copies of the tape recording.
11. Having tonsidered the record of Cuyp 23-91, cup 34-91, the

testimonial evideice and arguments of appellants and respondents,

the Board makes tie following Findings of Pact.

FINDINGS OF FACT:

1. Respondents: prior ‘application, CUP 23-91 was for a
"tavern" which was dsnied by hearings officer Neal p. Smith. fThe
Present applicatioi is for a "restaurant-. The Board finds that
while labels may be illustrative, they are not detéfminative. The

analysis must be, ere the uses “"substantially identical"?

“Substantially" as defined by Bléck's Law Dictionary, Fourth

. Edition, is:

"(E) Essentially; without material qualification; in the
main, in substance , . ."5 ’

"Identical” as defined in Webster's 713, New Riverside Univer-

gity Dictionary means:

"being. the same; exactly equal and alike; having such
similarity or nesr resemblance as to be fundamentally
equal or interchangeable e WM,
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In making suchcdetermination, the Board must consider differ-

ences in:

A.  The physical laycut and amenities between the two in-

tended useu;
B. Intended and actual patronage;
C. The scope and extent of food service;
D. ,Emploﬁment pattetns;
E. Hours o operatién; and
F. Neighhorhood percaptions.
2. A, Physical Layout. The facility was a pre-existing,
abandoned :convenience store. While the outside dimensions
were thus pre-established, it is clear;from the review of the
plans submittad with the tavern application (Ex 15) and plans
submitted &ith the restaurant application (Ex D), that the
interior space has been significantly reconfigured. With the
tavern, the facility was to have a number of pool tébles. The
tavern application would have created one large room and no
dining ares. The present facility has a family restaurant
area and a separate adult area. The mere posting of an "adult
only” area does not dlaquallfy the facility as being a restau-
rant, anymore than doe: a pizza parlor or other food service
establishment which clcses certain areas to minors. The phys-
ical—layout and amenit.ies are hence different.

B. I ntended and Actual Patronage. The intended patron-
age for a tavern was clearly adults only. Many of the objec-

tions in Candi tlo al U;e Permit 23-91 were to the exclusion of
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family dining.: See for example, letter of Beverly Hanson (Ex

9) and letter of James Pratt (Ex 8). Respondents have testi-

fied that chilidren are welcome on the premises. Indeed, they

offered into evidence a list of 25 youngsters who have stopped
and purchased food or beverages (Ex 14). A facility which
allows children draws a different adult clientele; hence, con-
cerns about fights, disorderly, rowdy people and loud music
are substantially reduced.

c. Food Service. In the tavern application, apblicants
provided a‘limited menu ' (Ex 13). Testimony in CUP 22-91 es-
tablishes anti.cipated focd revenuss of 25% to 50%. Applicants
submitted copies of their current menu (Ex 11). Applicants
also testified that both their revenue and profit from food
éaleé exceederl 70%. While the Oregon Liguor Control Commis-
sion does not litense restaurants with malt beverage sales,
separate and apart from ﬁaverns, the food service rule found
at OAR 845‘064633; is ‘a;ppliicable by analogy. It defines what
constitutes a fegﬁlarcmeéi‘and what is considered minimum food
service. Applyiﬁgitﬁasé standards, the Board finds that
applicant pr:vide§ reguiar meal service, consistgnt with
restaurant opnration. |

D. Emp..oyment. . Applicants testified to employing six
(6) pecple in fcod service, including cooks, kitchen help and

waitresses ami three (3) people in beverage sales, this is

consistent with a restaurant operation.
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E.  Neigbborhood ?érceptions. While the numbers favor-
ing or opposed to an application do not serve as the basis for
approval Qrirejection, community perception is important to
distinguish whether neighbors consider the current restaurant
‘application fiubstantially identical to the prior tavern appli-
cation. If they did, dne would expect substantial adverse
criticism. [n CUP 23-91 (the tavern application), seventeen
(17) people tpoke againsi: it, perhaps a hundred people signed
petitions agdinst it and 57 letters were received in opposi-
tion. Upon’accepting CUP application 34-%91, the Klamath
County Planning Director sent notice and provided opportunity
to comment £5 each of those persons who appeared below, as
well the samévproperty owners who received notice under Klam-
ath County Land Development Code. To the present application,
three persons éppeared in opposition and six more wrote let-
ters. Convessely, 14 letters in support were received from
residents inﬂthe area, é petition in favor was signed by 24
residents of the immediate area (Ex N) and literally hundreds
of people signec a petition at the restaurant (Ex 10). While
the Board gives little wsight to numbers in favor or against
the applicatiorn, it is ¢lear that many who objected to the
tavern, no lcnger object: to the restaurant and many who may
have béen ambivalent to the tavern, nnw»favor the restaurant.
The community perceives this applicatioﬂ differently than the

prior one..
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3. Tbe,Boerd,ccﬁciﬁdes that those factors which were the
basis for objection to the tavern application are not present here.
The Board cannot finé;'norkhave the appeilants cited the Board to
any evidence ir: the fécord; to any new evidence introduced herein,
to concludé that the prior application for a tavern is substan-
tially identical to the newﬁapplicatien for a. restaurant. The
Board rénews tie findings of its earlier Opinion and Order.
The Board: concludes tthat the present application is not
SUbstantially identical to:the prier application rejected as Cup

23-931.,

4. LDC 44.030(C) provides the standards by which a Condi-

tional Use Pernit Applicatien rust be evaluated:
"A. The utie complies #ith policies of the Comprehensive Plan;

B. The use is in corformance with all other required
standards and criteria of this codes; and

The location, size, design, and operating charact-
~eristics of the proposed use will not have a sig-
nificeint adverse impact on the livability, walue or
appropriate development of abutting properties and
the sirrounding area. T

Cdnditions ~ The review body may grant a Condition-

al Uss Permit subject to such reasonable conditions
based: on findings of fact that it deems necessary

to enzure compliarce with the Xlamath County Comp-
rehenéive:Plan, Land Development Code, and sound

land ase planniagfprinciples.“

To make guch an evaluatiocn, we consider:

A.  What-are the Livability characteristics identified?
B. = Wiat is the wvalue and appropriate development of

adjoining pfoperties?
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c. What are the impacts of the proposed use oOn the
characteristics?
D. Afe the impacts significant?

6. The apgeliants were asked to identify evidence of sub-
stantial adverse impacts which they élaim to exist. Instead they
maintain that any establishment which allows on-sight consumption
of alcoholic beverages does of itself have a significant adverse
impact upon the liapility of the residential neighborhood. We find
that LUBAbspeéifically rejected this argument (LUBA Opinion and
Order, Page 9, Line 5). The personal dislike of alcohol is not a
basis for refusxlg to grant thlS application.

7. We presiously analyzed the testimony and evidence in re-
spect to the reétaurant appiication when we took evidence in CUP
34-91. We are asked to retﬁrn and analyze the letters written in
opposition to the tavernkagplication. Some writers offered the
opinion that a tavern is not a favorable businese, can be a nuis-
ance and may advirsely affect the values of surrounding properties.
O-hers were concerned with the sppearance of a tavern in the neigh-
borhood; that the reputation of the neighborhood would be affected,
and that young, 1npressxona tle children should not be near taverns.
Still other opponentr expréssed that doubts and uncertainties of
the unknnwa effocts of a tavern might harm resale values of adjoin-
ing propertles. . More *han cne writer contended that establishing
& tavern would sause intoxicated drivers to coperate motor vehicles
on Madison St reet. Still aasther writer opined_that criminal ele-

nments are attrdctsd,LO a tavern; and as there are infrequent police
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patrels in the area, drug-dealing, fighting, selling and exchange
of stolen property and’excessive use of alcohol would result. A
writer expressed tte'opinion that kids wouid play in the tavern
parking lot at night. ‘ Other persons claimed that Madison Street
had high traffic volumes, resulting in motor vehicle and pedestrian
dangef while other: ware of the opinion that Madison Street does
not have high trafﬁic volumes; is not well illuminaﬁed and as a
resﬁlt would draw criminals inﬁb the area. Other persons offered
»that persons drivitg uhder the influence of intoxicants can cause
- injury and death, that the tavern should be located on main thor-
~“oughfares and not in residentiél neighborhoods. Different writers
arguad that they' pu§chased their properties in reliance upon
"zdning codes" and felt that s tavern shoﬁld not be allowed in a
residential neighbjrhood. Ancther felt that there was no social
nor economic need Yor a tavern other than toc create an environment
fof dead beaté, dtunks and andesirables; that violence and drug
trafficking assbciéted with taverns would lower property values.
People offe:ed ;ha:1the area provided a nice residential neighbor-
hood which should ﬁe maintainéd; while otheré with a contrary view
offered that the~area was already badly degraded with a diesel
repair shop and a 1arge'hum5er of low-income housing units and
apartments nearby, 30 that the tavern would further degrade the
area. Another writier stated tﬁat a tavern would create more police
prbblems iﬁcludin; fights, prowleré, roise, domestic disturbances,

assaults, DUII,  reckless drivers ard drug trafficking. Still
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another group arguei that the szle of alcohol would be an unreason-
able and undﬁsu'abln intrusion’ into the nelghborhood.

8. Each of the statemen;s summarized above constitute per-
sonal opinion of the perceived effects of a tavern. A number of
the letters, "as wag noted earlier, expressed the opinion that a
restaurant wouldbbeidesirable while a tavern was not. The testi-

‘mony above sets forth opinion rather than fact. The fact that may
be drawn however, is that 57 people wrote letters in opposition to
the tavern, oerhaps & 100 szgnnd petitions in opposition and 14
testified against it. Including the three appellants, only 6
people wrote letters in opposition and four people spoke at the
heéring for the restiurant. For the restaurant application, numer-
ous pecople wrote letters and signed petitions in favor. Given the
Msignificant difference between the restaurant and tavern applica-
tion above, the relevance of the prior opinion_as the livability is
quite remote.

9. Appellants also questioned the locating 'a tavern on Madi-~
son Street. HadisonfStreet is a two-lane paved arterial. The site

“is located aporoximately one mile South of South Sixth Street, im-
mediately beyond a failroad crossing. The restaurant is located
opposite the stop sign for the railroad crossing. Madison Street
ends at Harlan Drive, three blocks beyond this location. The rest-
aurant's surroundlng area can be seen in the photographs (Ex 3 and
Ex 4) and is described in the record submitted in thé:prior appli-
cation. Madison Stréet, as is the case with most streets in the

unincorporated)suburban'area'j}; not lighted. Appellants have
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vsought to déécribe‘the street’as narrow: = While it is not & major
arterial road,fthé Board déclines to make such finding. It is
adequate in alignmént, width and surface to support a neighborhood
commercial use. No evidence in the record establishes the width of
the street. No evidence of treffic speed or traffic counts on the
stréet'has been submitted. Imnediately to the North of the rail-
road tracks on Madiscn Street is a diesel repair shop. Immediately
to the East acrqss‘ﬁ&dison Stréet is a one-story triplex. Madison
Street does not have sidewalksékthis however is consistent with the
-road standards in*the}Sauth Stburban area on all be major arter-
ials. . ’ ‘

10. The applicants have, in compliance with the conditions
previously imposedi?channeled.traffic into and out of their parking
lot so that cars do 1ot back onto Madison Street. They also cre-
ated an area in frantkbf their éstablishment suitable for pedestri-
an travel. No evidente has been adduced to show that traffic trav-

.els oé‘MadisonEStreei:at a high rate oﬁ speed. There are stop
signs‘posted on;Madison Street which stop through traffic heading
both northerly andvsoutherly, directly in front of the restaurant.
Madison Street is well lit at the location of the restaurant; the
applicant has cre:zted a sidewalk for pedesfrian travel and has
channeled the traffic into the parking érea so that it does not
back onto Madison ;;tzeet.’

11. Apéellan:s remaining contention is that the traffic on
Madison Street would be incressed by the opening of this restau-

rant. As previously establishad, the property in question is zoned
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neighborhood cqmméréial‘(CN)., Under,Klamath>Coﬁnty Land Develop-
ment Code Section;Sl.OGO, owﬁeré may utilize the property for a
nﬁmber of commercial uses without making application for a condi-
tional use permit.  These uses were previocusly set forth in the
‘Board's original ‘erder. The questicn thus becones howjis the
traffic different in -type, volume or hour of travel over antici-
pated traffic and “ravel which{would frequent an outright permitted
‘use. Appellants have asked us to conclude that because alcohol is
being served in the establishtent, that people will be on the road
in an intoxicated state and that their intoxication will cause
accidents. Appeliants fail to address issﬁes of people consuming
alcohol elsewhere; including at home, and driving home within the
neighborhocd.  The conclusicn which they assert is tenuous, at
best . Outright permitted uses include grocery stores, convenience
stores, bakeries, barber shops, beauty shops, shoe repair, office
maintenance serviﬁes, healthlstudios, fitness studios, photogra-
phers, photo prdhéssing, funseral homes, mortuaries, travel agen-
cies, 1aundries,‘lauﬁdromats,fdry cleaning shops, secretarial ser-
vices, appliance repeir, alteration shops, tailor shops, instrument
repairs, bicycle shops, bookstores, camera stores, clothing stores,
shoe stores, flerist shops, stereo shops, record stores, toy stores
and video rentalsa\ 2ppellants have failed to show how the proposed
restaurant use wiQI cause a significant adverse impact, different

from those impacts which result from the ocutright permitted use.
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12. The fbard returns to address livability standards and
addresses the following issues:

A. The neighbcfhood consists of single-family dwell-
ings, apaf:m&nts, duplex and triplexes, including low-income
housing, single-family dwelliags, a truck repair shép per-

'miﬁted as i non~conf6rhing use and this property zoned CN. &
number of }éts in the area are used for large gardens and ani-
mal raising.

B. he property has previously been zoned for and de-
veloped‘in th2 neighborhood commercial zone. No evidence of
existing o future development trends has been introduced.
The appropxlate develogment of the subject property is nelgh-
borhood conmercial.

C. lhe impact of the proposed use on the neighborhood

must beACOBSidered in comparison with the impact which would

result from ocutright pérmitted uses in the neighborhood com-

mercial zore. - Impacts of the neighborhood commercial zone
inclﬁde inareaséd traffic through the neighborhood,; operation
of a commercial establishment during‘ other than daylight
hours, incidental noise of people coming and going, light from
signs and jparking at ﬁight. Opponents have however, not
identified how each of the impacts set forth above would be
different o& more intense than those uses permitted outright.
D, I this Boaré had cited to it adverse impacts upon
llvablllty, such as n01=e, traffic, light, persons attracted

effect on services or ffect on value, the Board would rave
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been abile to vonszder if *here would be *significant impacts*

which will - rush t from a granting of this application. The

opponents provided: ﬂo.such evidence.

Provisions of Klamath Coanty Land Development Code provide
much more liberal st%ndards than in many codes. The standard is
not “no 1mpact" only mlnlmal impact" or “limited impact" but
“instead:

"« + . the probosed use will not have 8 significant
ddverse impact. . .~

13. Websters II. New World TWentletn Century Dictionary,

Second Edition, deflnes "significant" as: "important, momentous.

L
. .

Similarly, it defines "adverse" as: “contrary to one's

interest or Bupposes good. "

Finally, "impéct”  is g "a striking together;

violent contact, co. l¢ale“.'. J

Accordingly, we conclude tne standard requires before condi-

tional use permlt may be rejected that we be convinced that the

a.protected right 1n a contrary and significant degree to the bene-
fit of another. No such evidence has been presented.

14. We do hot &nalyze tﬁe finding or correctness of the
hearings officer's pr1>r decisi an denying the appllcablon for a
"tavern" in CUP 23~ Gl.

15. We incorposate by reference each of the factual findings

contained in our Ordoer of June 23, 1991,
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‘ Based upon “:he foregoinﬁ findings of fact, we hereby enter the
following conclusicns of law:

1. Conditional Use Permit Application 23-91 was for a tav-
ern. This application is for a restaurant. While there are simi-
larities to each, we conclude that there are sufficient differences
between both to find that the applications ére not "substantially

= identical”. Accordingly, CUP 34-91 has been properly received.

2. The property is in the neighborhood commercial (CN) zone.

A restaurant is t¢onditionally permitted unless the location, size,
design and operat.ing characteristics of the proposed use would have
a significant adverse impact on livability, value or appropriate
development.

3. The significant adverse impact contemplated by the code
must be judged égainst the impact on abutting properties in the
surrounding area by comparing the proposed use to outright per-
mitted uses within the commercial neighborhood zone. When judged
against these stindards, there is no showing that the criteria we
have considered (nature and’ sxtent of traffic, hours of operation,
ndise, light of public pepceptions) differ in any perceptible
degree fréﬁ O§trxght permitted uses.

Dated this ‘/EEV%T day of C::gaiﬁg , 1992,

L] JQJ/// C/

CHAiRMAN 'co SIONER

COMMISSIONER

COMMISSIONER Y
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APPROVED AS T¢ FORM AND CGNTENT:"

REGINALD DAVIS, COuU

NOTICE OF APPEAL RIGHT:

You are hereby notified that
the Land Use Board of Appeals with
of this order.:

this decision may be appealed to
in 21 days following the mailing

Failure to do so in a timely £

ashion may affect your right to
appeal the decisgiosn.

STATE OF OREGON; COUNTY OF KLAMATH: s

A . f__. Kigmath County the 20th day
:fﬂed for momﬁltl!;queﬂ OA.D.. © 82 m_ 3:30  oclock <—E M., and duly record=d in Vol. —Me2. . .,
of . Daads ca Page . 16032 :
‘ Evelyn Biehn ~ County Clerk _
FER none ‘ BY Attt SOVt L G A
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