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RECIPROCAL E EMENT AGREEMENT AND DECLARATTON
: o ’ (Klamath Falls, Oregon)

chQoo.vy__g_ 199,?;

FRED MEYER INC.,I

a Delaware corporation .

~Riverside Center,:Suite 500

5100 SW Macadam: Avenue L '
Portland Oregon 97201 3831 Fred Meyer

-+ TACO EELL CORP., ;

'a California corporation

17901 Von Karman

"~ Irvine, Callfornla 92714-6212

. Attentlon- ~Real Estate: Law Department
;Slte No 86- 0073

rred Meyer 1s the owner of certaln real property
descrlbed on the attached Exhibit 1. The "Development”’
‘consists of the bulldlng developed for Fred Meyer's store and
~certain land owned and/or from time to time: operated by Fred
Me]er as part of the development on: such real property.

: & Fred Meyer 1s selllng to Owner :the real property
descrlbed on the attached Exhlblt 2 (the "pPad").

NOW THEREFORE in con51deratlon of the mutual agree- -
'ments ‘of the. partles set forth in this Reciprocal Easement
‘Agr ement: and. Declaratlon (the "Agreement") and other good and
'ﬁvaluable cons1derat10n, recelpt of which ‘is hereby
acknowledged the parties agree as follows'

. 1. Access Easements The partles agree that- each party
‘will have a nonexclusive: rec1procal ingress and egress easement
rand right of way to.use the _Shared access, ingress and egress
.routes serving the Develonment and the Pad (the "Easement
‘Area"), as marked on the _drawing tattached as Exhibit 3, for
purposes of access. to the respectlve propertles.

2. :No Barrlers ) Vo fences walls or barrlers to access
w1ll be erected on tha common boundary lines between the Pad
-and ‘the Development that would unreasonably interfere with the
‘access between the. Pad and the Development. or the use of the
‘'Easement Area for 1ngress and egress w1thout both parties®*
prlor consent. L : i Lk
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3. Rights of Use of Accessways. Each party, its tenants,
and the' agents, employees,~tenants;'and—the customers. and
invitees of such parties, shall have the nonexclusive right to
use the Easement Area for purposes of access to and from the
‘properties owned by the respective parties. With respect to
the Easement Area'locatéd on- the property'ownedforlleased by a
party to this Agreement, the party will be free to comstruct,
~maintain, improve, repair and recomnstruct utility lines over,
~under or across such Easement Area, to change from time to time
the location of the Easement Area on its own property, and to

engage in other uses of such: Easement Area ‘that are compatible

with use for ingress and egress, provided that any such actions
do not unreasonably interfere with or impair the parties' right

~of use of the‘EaSementhrea for ingress and egress to the
respective propgrtiesig;CuStomers and patrons of businesses in
the Development shall have 'the right to cross the Easement Area

when going to-and fromjthe=Pad'and§the-Development.

4.  Pparking: Limitation. ' Employees, Customers and
invitees of businesses on the portions of the Development other
than the Pad shall not have or be granted the contractual right
to park on the Pad, '‘and employees,écustdmers and invitees of
the business on' the Pad=shall not have or’ be granted the
contractual right to park outside of the Pad.:. Owner shall
maintain on the Pad sufficient parking spaces to meet the needs
of Owner's employees, customers-and invitees.. The parties
. shall cooperate with each other in taking any reasonable steps
" required to avoid any-abuse of this provision or other v
violation of this Agreement. Fred Meyer may make and enforce
reasonable rules and regulations consistent with this

Declaration for 'the purpose of ‘regulating the:use of the
‘Easement Area and enforcement of the provisions of this .
Agreement and promoting safety; order, and cleanliness: of the
‘Development. Each parcty will cause its tenants and their
respective customers, employees, independent contractors and

invitees to comply witih-such reasonable rules’ and regulations.

5. - -Covenant and3Restrictioﬁs on _Use.

SO 5.1 Developmnent of Pad. The Pad will be developed
and utilized solely for the fqlloWing use: Taco Bell, Hot 'N
Now or other fast food restaurant:facilities (with such
Zncillary operations-and office use as are related to such
 restaurant facility).  Such restriction will' continue for a
period of 10 years from and after the Closing Date, &xcept for
any change of use as is specifically approved in ‘advance by

. Fred Meyer in writing.; Owner covenants and agrees that Taco
‘Bell/Hot 'N Now restaurant facilities will dinitially be
constructed on the Pad and opened: for business to the general *°
‘public within 18 months after the! date of recordation of the -
deed of the Pad: to Owner. The improvements on the Pad will be

H
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1 DRBS
will, upon notice’frcm,anef,lbe computed and certified on an’
annual basis,‘orﬁsuch\shdrter period of time (but not ‘less than
monthly) as may be reasonable under the circumstances. If.
wMexican food" entrees,: hamburgers and/or cheeseburgers are a
predominant part of the“menu,’gross;sales,in excess of the
restriction stated in the foregoing paragraph will be deemed an
immediate violation of the restriction. ' '

, In the event the New Pad is leased (not sold) to the
restaurant operator, Fred Meyer and Owner will have the mutual
non-exclusive right to enforce the restriction. Fred Meyer
will not be liable to Owner for violation of the restriction by
_a purchaser of the New Pad. In the event the restriction is

violated by a lessee,of]Fred'Meyergon‘the New Pad, Fred Meyer
~will, upon notice from ‘Owner (or ‘other actual knowledge) as to
a violation of the restriction, notify the lessee that it must
comply with the foregoing restriction, and Owner may pursue '
whatever enforcement action against the lessee as may be
available under :law to enforce compliance with the restriction.

The reStrictibn set forth above will continue for a

period of 10 years from and after the Closing Date, except. as

specifically approved by Owner in advance 'in writing. This
restriction will be subject to the. following terms and
conditions: (i) this restriction will not apply to or limit in

any manner any such operation within the main store building

within ‘the Development or any other area outside the Restricted

Area (and specifically: will not limit in any way the sale of
Mexican food items,‘hamburgers and/or cheeseburgers in such
‘areas -which are outside the Restricted Area); (ii) the
restriction will terminate if owner fails to fulfill the
covenant stated in paragraph 5.1 above - concerning the
COnstruction'and opening of fast-food restaurant facilities on
the Pad within the 18 month period provided therein or to
comply with,the:restricticn contained in paragraph 5.1;

‘(iii). the restrictioanill'términate~if Owner ceases to operate .
on the pad a restaurant facility whose menu consists .
.predominantly of "Mexican food" entrees, hamburgers. and/ox
cheeseburgers;1(iv),the;restriction will not apply: to any
‘expansion of main store building into the Restricted Area.

N 6. General Restriction on Use. During the term of this
Agreement, the Pad will ' not in-any event be leased, subleased,
operated or otherwise used for: (i) the display. distribution
or sale‘of,any'"adult";bdoks,'"adult“ films, "adult”
periodicals or "adult! entertainment, (ii) the establishment or
‘maintenance of a massage parlor,r'amblingfoperation, radult"
gtheatre,,“adult“’bdokStore;f"sex";shop, npeep show" or bawdy
_house or ‘brothel, or any use in violation of applicable zoning
and other governmental laws and regulations, (iii) any use -

;which emits an obnoxious odor, noise or sound which can be

.
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" heard or smelled outside of any- ilding in the Development,
“which is a public or priv: isar (iv) any distilling,

refining, smelting, agricultural or min

mobile home park; trailer court, labor

' stockyard (except

temporary use. of c
construction,

(vii) any
Operation pri | operation ‘and any
assembling or manufactufing'operation; (viii) any "second- _
hand" store or "surplusr store; (ix) any fire sale, bankruptcy
sale (unless pursuant to a r) or auction house
“operation; (x) a ry cleaning plant, or
~laundromat

consumer, ‘including nominal,supporting faciii
may be found in retail~shopping districts in the metropolitan
area where the Development ig located); (ix) any automobile,
‘truck, trailer»or'reCreational Vehicleksales, leasing, display
Or . repair:;: {xii) . any Jewelry Store, |pharmacy, nutrition or
health food stdre;'grocery store or! ood market. or convenience
store; (xiii ' on-site or off-site
consumption, el ic: , .unless such

, .consumption orlly and are less than twenty
percent (20%) of the'gross_sales,frqm the Pad (which will be
computed and certified in the same manner as provided in
paragraph 5.2 above);'anﬁ;(XiV) any other purposes that are not
retail sales,iretail'serVices; restaurants or commercial
purposes.  "Retail Services"?shalliihclude, in addition to

traditional retail sales, financial institutions, real estate

and: ‘stock brokerage Offices, ‘travel or insurance agencies and
similar uses providing services directly to the public.

..7. " ‘Approvals and Disapprovals! Any disapproval :by a
party - will include a Statement of the specific reason(s) for
the party's disapproval.QtFailur spond or disapprove
within 15 days after recei : st by a party for
approval- pursuant to parag ; confirmation that a °
proposed use does'not\vidl

~deemed an approval ‘or aco
matter or use is not  inp violat ‘
paragraph. - 1se’ ) agree ent subsequently
entered .into with respect:to d Oor any New Pad will
require that ‘the tenant!'’s >~ (and any changes to the original
use by the tenant) must comply with applicable laws and
recorded easements and restrictions»affectingzthe property

i ' Both parties‘acknowledge that

. essential part of this Agreement




‘,and further, that the estrlctlons 'set forth in paragraphs 5
and 6 are fair and reasonable to assure ‘each party of its .
expected benefits under this Agreement and orderly and
beneficial development of the Development and. the Pad, but not
to control® competltlon.g

- Malntenance of Pad. Owner (and ‘its tenants and
subtenants of the Pad) will malntaln at all times the Pad
(including, without llmltatlon, the ‘general cleanliness,
operatlon, replacement enhancement and preservatlon of such
- -Pad)* in’ accordance .with'a standard of operation as- first-class
- facilities maintained. in accordance ‘with recognlzed industry
standards’ for leading razgional shopping malls in the geographlc
area in whlch the Development is SLtuated

, 9. Term. ThlS Agreement shall be perpetual (except as
prov1ded below) and shall run with the land and shall be
binding on and shalliinure to the benefit of the parties
~hereto, thelr helrs, successora, or assigns.

10. Status of. Tltrc. This>Agreement is granted subject to
‘all prior easements®and encumbrances of record. Each party
warrants that it will defend the tltle and the other party's
interest under this Agreement agalnst any mortgage, tax lien or
construction lien claim affecting the Development or Pad which
asserts priority over the interest  of the other party under
~this Agreement and whlch is attrlbutable to the party 1tse1f or

e lCS tenants.

" 11.  protection of ! Rlahts of Mortgagees. No breach of the
provisions: in this: Agreement shall idefeat or render invalid the
lien of any mortgage(s). or: deed(s) of:trust now.or hereunder

. executed which affects the parties! respective interests

. pursuant to this Agreement; provided, however, that upon any

sale under foreclosure of' any mortgage (s)' or under the

e provisions of any deed(s) of trust, any purchaser at such sale,
“and /its successors and assigns,: shall hold any and all property:

interest so purchased suoject to: all of the prov151ons of this

VK,Agreement

; 12.' Walver. Fallure at: any tlme to requlre performance of
any provision of this Agreement® shall not limit a party's right

"j;to enforce: the prov151cn Any walver of "any breach of any pro-

~vision shall not be a waiver' of any succeeding breach or a
: walver cf any prov151or of ths Agreement.‘“

“13. Attornevs‘ Fees. In the event sult or actwon is
1nst1tuted to:interpret; or enforce the terms of :this Agreement,

‘p;the prevalllng party shali be entltled to recover from the
. other' party such sum: aczthe court may: adjudge: reasonable as

e attqrneys' fees at trlal on iappeal .of such suit:-or action, and
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on any pétition(fcf review, invéddition‘togali‘othér‘sums
provided by law.: o S LT e : :

. 14. Indemnity. Each party shall defend, indemnify and

" hold the other harmless from any claim, loss, liability or
expense (including reasonable attorneys'. fees) arising .out of
or in connection with the party's own negligence or failure to
‘comply with the‘terms,]restrictiOnS~and‘provisions of this
Agreement. ‘ B L ‘ : o :

15, ,Entirengreémént;'fThis Agreement supersedes and
replaces all written and oral agreements previously made or
existing with respect Lo the matters set forth above.

16 Governing Laﬁ}‘ This'Agréement will‘be'governed and
construed in accordance with the laws of the State in which the
Development is located.. - . § R :

© '17. Notices. Notices given under this Agreement shall be
in writing and will be:deemed given and effective when
delivered in person to:the other party of three (3) business
days after being deposited in'the U.S. Mails, postage prepaid,
and sent by registered or certified mail to the other party's
-address for notices. “Each .party shall give notice to each
other party of its address for notice by written notice to the

' other party. In the absence of such notice of a party's

‘address- for notice purposes, any notice under this Agreement

- ‘may be given to the address to*which property tax statements
'are delivered by the taxing authority. : ‘

i 18. Amendments: i Except as otherwise set forth herein, -
this Agreement may not be modified,  amended, or terminated
except- by the wIiCCenfagreémentVof’both’parties.-vA party may
waive one or more of its rights under this Agreement in writing-
signed by the party, and such writing need not be recorded.
Otherwise, no modification or amendment of any provision of
‘this Agréementﬂshall‘be‘binding_dnless~signéd'by both parties
“and recorded in the real property records of the county in
“whicn-the Developmentﬁis located. . e i

L  IN WITNESS WHEREOF, the parties have caused this

- instrument to Dbe duly executed ‘as of the day and year first.

S written above... R o

CowmER: TACO BELL CORP. .

-

'MAX CGRAIG E
" VICEPRESIDENT /
TR SE sl 3 ,R'evyiewéd by :
. LIO1-8300.1 49900 0046 1. . b T PRISCILLA SLEIGHT
e T e e L pate 22485 |
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FRED MEYER, INC.




. STATE OF

. County of

o . The foregc ng 1nstrument was acknowledged before me -
this =~ day of A , L9 ,by:

‘and ST il ,othei s ‘ and

: : -, respectively, of. TAco BELL CORP., a
:,Callfornla corporatlon, ‘on behalf of the corporatlon by its.

- authority duly: given, “and acknowledged the: sald instrument to
'be the act and deed of sald corporatlon.-

: IN WITNESS WHEREOF, I have hereunto set my hand and  »‘
: afflxed my off1c1al seal the day and year flrst above wrltten.

i

Notary Publlc in and for the
~State of .

‘Residing at:_
My commission expires:

——

 STATE OF OREGON ~ )
¥ e ss. o
o County of Multnomah ) o £

i

; on this _L _-day of " chEQUALV ,,19‘13L personally
appeared before me “oc /Y Nieper., , known to me to
 be the \\er Br=n— _of FRED MEYER, INC. , a Delaware

- .corporation, and did: say that he executed sald instrument on
behalf of the. corporatlon by 1ts authorlty duly given, and
acknowledged the said 1nstrument to be the voluntary act and
deed of said corporatlon..f !

. IN: WITNESS WHEREOF I have hereunto set my hand and
afflxed my- off1c1al seal the: day and .year first ‘above written.

\

?k¢\// N YUWA&&\\

: Notary "lc in and‘ﬁor the
:State of (CEGORD :

‘%Re81d1ng St XU AN TS

1 _My commlss1on expires: )L___;ﬂil__
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ALL-PURPOSE ACKNOWLEDGMENT,

SmleofCahfomsn T R AR DS E NN L R LR B CAPACITY CLAMED BY SIGNER " *

CounyofOmnge . .. .| (1 INDIVIDUALES)

On E_cbmm 24, 1223 before me, - Batiyle Aylward R i B/ COkRPOk RATEOFFICER(S}
R Notary Public 1. : : Vice Presid o ‘
Personally appeared 2 : . MixCrig : ' ; :
Name( )ofs:gner(s) i SRR 3 TITLE(S)

dpersonally known to me-OR proved to me on the basis of sausfactory evndence to
be the person(s) whose: name(s) " is/are subscnbcd to .the wnhm .instrument : and
acknowledged to me that he/she/they executed, the ‘same in. hls/her/thelr ‘authorized
capacity(ies) and that by his/her/their. sxgnature(s) ‘on the instrument the pcrson(s) or the
enmy upon bchalf of which the person(s) acted ex,cutcd the mstrument :

PARTNER(S)

- ATTORNEY-IN-FACT

“TRUSTEE(S)
SUBSCRIBING WITNESS
GUARDIAN/CONSERVATOR |
OTHER ‘ o

S R g i e |

U OFFICIAL SEAL | , R

. BETTYJOAVIWARD [ i S | PR

NOTARY PUBLIC - CALIFIN2NIA .‘ tlne55 my hand and ofﬁcml scal - SIGNER IS REPRESENTING:
ORANGE: COUNTY !

Ny comm. expires AUG 31, 1993 NAME OF PERSON(S) OR ENTITY(ES)
g - TACO BELL CORP,, :
RN A Z /g//m ﬁ /ﬂ‘/ " a C.alifQBmia corporation
‘ : s , : <= SIQNAPORE OF NOFARY
ATTENTION \'OTARY although the information mqucsled telow is OP’PfONAL it could pmvent l‘radulan( attachment of lhxs centificate to unauthorized document.

TS CERTIFICATE  Title or Type of Document m@mwmmmmml&@m___ ,

MUST BE ATTACHED B
To THE - DOCUMENT . . Number, of Pages_.8.___ Dateof Document m 24,1993
DESCRIBED ATRIGHT: * - Slgner(s) Other Than Named Above




?Rsp MsYER DEVELOPMENT

‘A Parcel of land locate “An the Southwest one- quarter of
‘Seéction:34, ‘Township 38: South, Range 9 East of the Willamette

Meridian, Klamath County Oregon, belng more partlcularly
?descrlbed as follows. ! :

'Commenc1ng at, a brass cap marklng the
Southwest corner of Section 34 and running -
North 00 28" '3 0" West 168.83 feet; thence
North 89 31"30" East 55.00 feet to a
point on the easterly rlght of -way line of
Washburn Way,;thence North 00 28' 30" West

©.1194.44 feet to. the p01nt of intersection
of the easterly right- of tway line of :
Washburn Way iand the’ southerly right-of-

way line of- Eberleln Avenue and the Point
of Beglnnlng,,thence running along:the
southerly right-of-way. line of+Eberlein

. Avenue, ‘North 89 . 16' 27" East 588.17 feet;
thence, leav1ng said right-of-way, South
00...28' 07" East 252.96 feet; thence South
89 31! 53" West 588.13 feet to the':
easterly’ rlght -of-way line of Washburn Way;
thence along said right- of -way line, North

00 28'“30"'west 250 32 feet to the P01nt

'of Beglnnlng

;A parcel of land located in the Southwest one- quarter of .
“Section 34, Townshlp 38 ‘South, Range 9 East of the Wlllamette

-Meridian, Klamath Falls, Oregon, being more partlcular Yy
descrlbed as follows: | s

Commenc1ng at a brass cap marking the
Southwest corner of Section 34 and :running
North: 00 28ﬁ* 30" ‘West '168.83 feet; thence
North' 89 31 30" East 55.00 feet to a
point on the.easterly right-of-way line:of
Washburn Way and.the Point of Beglnnlng,
thence,,leav1ng said. rlgnt of-way, running
:38.10 feet along a 35.00 foot radius curve
right, the long chord of .which bears North
58 ' 20' 54" East 36.24 feet; thence’ North
‘89 - 31' 53" Last 172 03 feet- thenCe South
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00 28' 07! East 159.15 feet to the ,
northerly right-of-way! line of Shasta Way;"
- thence along said right-of-way South 83
c21 251 West 192.87 feet; thence North 48

08' 20" West '13.74 feet to the easterly .
5 right-of- ‘Iine‘ofzwashburn‘Way: thence
- along sai ight-oflway,North‘00~¢28'%30“
‘West 129. § feet to the Point of Beginning.

i p parcel of land located ii-theﬁsouthwest one-quarter of .
. 'Section:34; Township: 38 South, Range 9 East of the Willamette
Meridian, Klamath County,  Oregon, being more particularly :

. described as follows: . i L e
Commencing; at’ a' brass|cap marking the
southwest corner of Section 34 and running
North 00 28’ 30" West 168.83 feet; thence
North 89 31' 30" East-55.00 feet Lo &

\ point\On‘the‘easterlyéright—cf—way,line of

- Washburn Way and the Point of Beginning;
running'thencé,,along§said right-of-way
line, North 00 28' 30" West 944,12 feet;
thence leaving said right-of-way, North 89

31! 53" East 588.13 feet; thence :South 00
28' 07" East 1101.80 feet to the northerly
right-of-way line of Shasta Way; thence .

along saidi:ight-oﬁ~ﬁay,$outh'89 521 25"
West 77.95 feet; thence North~87 15% 50"
West 300.37 feet; thence South 89 . 52' 25"
West 7.13 feet; thence leaving said right-
of “way,. Ncrth'00'>28$’07" West 159.15 feet;
thence Sthh989 31' 53" Westfl72.03'feet;
thence 38:10 feet along a 35.00 foot radius

cuxrve leﬁt,‘the,longéchord of which bears

South' 58 | 20' 54" West 36.24 feet to the -
Point of 'Beginning.. | - FEE Y e
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A parcel.
Section 34,,TownShip-38.sd
‘Meridian, Klamath County, :
- described as follows:

' Commencing at a brass
‘Section 34 and running Norn
»North'89‘31'30“'EaStg55.00
right-of-way,line,of:Washﬁ
1164 .44 feet to the poin

,<right—of-way:line*o 7
- way line of Eberlein Avenu
‘yunning along the Souther
1 North 89 16'27" E
corner of i ~Cour
South. 00 28107" - Ea

588.13 feet to the Easte
‘thence along sa
;250.32 feet 'tO

a

id right-of

‘the point: 0
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EXHIBIT 3

EASEMENT AREA

: The "Easement Area":con51sts of (1) a 30 foot w1de
_easement area located upon the ‘north boundary. line ‘of the Pad
on the’ 1mmed1ately adjacent. property operated by Fred Meyer, .

providing access. to. Washburn Way

nd - (ii) a: 40-foot wide

‘‘easement-area located iupon -the: ‘east boundary line of the Pad on-
‘the immediately. adjacent property operated by Fred Meyer,

'-eprov1d1ng access to Skasta Way
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_________.___-——-——-—-———

. CONE \ENT AND AGREEMENT
i ,(By Owner),

, The under51gned is’ the fee owner and landlord under a
certaln lease to Fred Mever, Inc. .("Fred. Meyer") dated
, 19 ,("Lease") covering :certain real
property w1th1n the Klamath Falls, Oregon ‘Fred Meyer
-Development:in Klamath County, Oregon. - The Lease covers part
of the Teal property: deséribed on- the attached Exhibit 1
1dent1f1ed thereon as Darcel C.: ‘

NOW, . THEREFORE, the under51gned hereby consents to:
”:the execution of ‘the foregoing Reciprocal Easement Agreement:
and Declaration ("Declaratlon") by FRED MEYER, ‘and -agrees that:
the Parcel owned. ‘by the! undersigned: is bound thereby and that:
termination of the Leas i ~termi the Declaratlon as
:to such Parcel e R : G ,

T ; IN WITNESS‘WHFREOF the under31gned has executed this
:Consent and Agreement’ thls o fday of : 19 BRI

, FEE OWNER. ,

STATE OF _

;fCounty of

S The, foreg01ng 1nstrument was acknowledged and Sworn
to or afflrmed before re this day of » 18 bY
, S the Yol < of :

' t S r‘;,on behalf of the

' NOTARY PUBLIC FOR
My comm1531on explres.
Re51d1ng at:

b

© L701-8300.1 49900 0046
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STATE OF OREGON: COUNTY OF KLAMATH:
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:Filed fc:yti‘r‘e‘c’otd at: request of

»

County Clerk
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" FEE $100.00




