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BEFORE THE BOARD OF COUNTY COMMISSIONERS
FOR THE COUNTY OF KLAMATH
In the Matter of the Appeal of the Demal of _ ' ) SRR ’
the Application to Amend the Home' ‘Occupation” ) AORDER'
Permit for Chauncey and Penny Farrell B
1. atur ovt e ceed
This an appeal by Chauncey and Penny Farrell of an Order denying their application to
amend their Home Occupatmn Perrmt No. 2-94. The application was originally heard by tn_e
Klamath County Hearings Ofﬁcer on: October 7 1994 and on October 18, 1994 he issued an
Order denying the apphcanon. The apphcants tnnely filed a Notice of Appeal on October 24,
1994. On November 30, 1994,’ the Board of County Commissioners convened to consider the
appeal but decided to not hear the appeal and entered their Order on December 7, 1994. The
phcants appealed that decrsxon to the Oregon Land Use Board of Appeals. Before LUBA
could consider the matter, the apphcants requested a reconsideration by the Board of County
Commissioners and on March 1,» 1993, the Board granted the request for reconsxderaﬁon and
vacated its Order of December 7, 1994 LUBA remanded the matter to the County on March
8 1995 The appeal heanng was held on Mafch 20 1995 and the matter was continued to
| 'Apnl 19, 1995 fora dec1$10n. -
2. N__mgg_f_b_@s_injniv_e_
Members of the Board of Commiesioners who participated in the hearing were Clif
McMinan, Jean Elzner and David Henzel.  The applicants were present and represented by

their attorney, Mlchael L Spencer. The Planning Department was represented by Carl Shuck.

Planning Director and Knn Lundahl, Senior Planner. Karen Burg was the Recording

ORDER-Pagel =




Seeretary Opponents to tne enpllcatxon were represented byVWﬂham P. Brandsness
3. ¢ of a1 “riteria fo vi w
This was an apphcatlon to amend an ex1sung home occupatiun permit. The scope of
and cmena for review was to consxder the record in the case and determme 1f the applicants
~ qualified for the amendment under the cntena set forth i in Amcle 85.020 of the Land
Development Code, which‘ sets out all of the criteria fora Perrmtted Home Occupation Permit.
4. i >d'n 5 0f » rctr.ry |
After hearing the ergumen{e‘of atfo‘rneys’ for the paﬂieé and having considered the

record of all prior proceedings which wa"sm contained in the record of this proceeding, the Board

1. The testim()n;was clear and Unrefueed fhnt all aspects of the use would be
conducted wholly within fhe dWeﬂing. |

2. The testlmony clearly estabhshed that the apphcanta who are the residents of

the dwelling; each 'cnnducvtv c_eunsehng or therapy sessions and that they employ onc part time

bookkeeper/ ;eeeptionist. .

3. ' The,evidenee \inas elen'r'and unrefnted ihat tnere is no outdoor storage of
materials er goode. : |

4. “The ewdence was clear and unrefuted that no equipment was used and therefore
there could be no adverse or harmful affect from such equxpment to abutting properties.

5. The evidenc-e was clear and unremtv.d {hat no internal oF external alicratons of

the dwelling or d(,cessory ‘bmldmgs has occurred The only alterations to the site were the

E paving of a portion of‘lhe Jot f()r off street parkmg but thls is not an alteration of the dwelling
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orof an accessory bmlclmg
| 6. | The ev1dence,‘ m the forrn of photographs shows that the use utilizes a sign not
greater than 3 square feet in area. o | .

7. The County has approved numerous other horne occupation permits, including
one several blocks frorn this locatlon for a tanmng and tonlng salon which has four tanning
beds and some tomng tables w1th the abxhty to have between 110 and 140 people per day using
therr facility between the hours of 7: 00 a.m. and 7:00 p.m without restriction. The evidence
also estabhshed that other permltted home occupanons had employees other than the resident,
who would also be mvolved in the occupation.

8. The primary objection raised by the opponents to tlus apphcatron was not
drrected at this use, but rather generallrr at home occupattons in residential areas. The Board
finds that those obje(.tlons do not relate to the crltena under which this appllcation is to be
considered. _ |

9. The Heanngs Officer basedhis denial upon the possibility that up to forty four
44 clients per day could be. 1nvolved under the request for an amendment. The Board finds

that the tesnmony estabhshed that the maxrmum number of pcople who could be seen in one
day would be 51xteen (16) but that due to the possrbrhty of couples being involved and
potentral overlap, up to four (4) people per hour could ‘come to the property.

’~ ‘Afterkcareful conslderatron of the facts as- found by. the Board and after reviewing the

~ criteria found in Arncle 85 020 the Board concludes that the applicants have established that

e then- request for an 'tmendment to therr home occupatron pernnt should be granted. Of the
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cntenaouthned 1n Artlcle 85020, on]y secuonC dealmg thhthe qﬁestion of the
' _inteq‘)r’eta’ﬁox»i of fhé’ meanmg of tvhat'éyectio/rir is of isSqe.
| The Board éénclﬁdes tﬁat the pri(;r interpretations of the County, in granting home
occupation permits to othér appliéants who indicated on their applications that Vlheir use would
employ mofé than just.ﬁx‘é Single“ #pplicént, along With.the provisions of Article 85.020A
which requires,that‘the u’seiberoperate’d by the resident, supportsi the position earlier taken-by
the Planning Départment and"the positio»n‘of the applicants that the owners of the property
'were not intended to be .cdunted zzas'a person ,beiﬁé enllblzoyévcii by ihg'use and that thisis a
rea;)nable interpre.tati‘;)n of‘thé spécificv section. |
The remaining issue faised by the oppbnents to this application deals with an-
interpretation of Article 85 -010 which sets oﬁi the purpose of the Article and states:
"The purpose of this article is to ensure that home occupations conducted
within one's own property are compatible with the neighborhood in which it is
located, and maintain the character and appearance of both the use and the
~ neighborhood."

The oppohents to this applicaiion contend that this section vests discretion in the County to

deny or limit appiications for home occupation permits even ‘when all of the criteria set forth in
Article 85.020 are otherwise met. The applicants contend that such an interpretation would

violate ‘Article 1-Section 20-of the Oregon'ConStitulioq by allowing the County to deny to the

applicants an advantage to v;/hich:they would be entitied but for a choice made by the County

when there are né éstabli'shed permissible criteria vwhich hav‘é been consistently applied. The
‘ 'Board‘conciudes that iti 'mayy“li:mit the scope of the pcrmitted use to reduce contlicts with

| ‘surrounding propérfit;sé' A’iiihitétioh of 16 pa‘tie‘ms per day between the hours of 8:00 a.m.
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and 7 :OO'p;m.'With no morethan ‘4‘jﬁatiénfts pcrhour, aiong'wiih ia limitation that only the
a’ppliéanté and 1heir pé'rt‘ trirﬁreb_bﬁokkceper/fecgplionist ;.vho will work half time will be
involved, woﬁld accomi)lisﬁ thxs B ;
6. oOder.
'Based upon the Findings of Fact and Conclusions of Law contained herein, the Board
~ of County Commissioners ﬁéreby‘(}rders thét the home occupation permit for Chauncey and
Penny Farrell shall be ém‘ende(.i to allow up tro’ an average (ﬁ 16 patients per day and that the
~ hours of operation be expanded to bét;Neen 8:00 a.m. and»’;:OO p-m., Monday throu;gh Friday.
- Only the Farrells andvtheir’;hralf time bookkeepe‘r/receptionist may be involved. All other
condition§ of t‘hé’ origiﬁai permit s_hall remain in qu force and effect as if fully set forth herein
‘and this perrﬁit shall be subject to an annual révier dne year from the date of this Order.
DATED th@;@éﬂ_%ay of | gg)ﬂ’ § , | , 1995, » |

F COUNTY/GOMMISSIONERS

_Reginald , CountyCou

NOTICE OF APPEAL RIGHTS

You are hereby notified that this decision may be appealed to the Land Use Board of Appeals
within 21 days following the date of mailing of this ORDER. Contact the Land Use Board of
Appeals for information as to how to file this appeal. Failure to do so in a timely manner may
affect your right to appeal:. R e
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. STATE OF OREGON: COUNTY OF KLAMATH : _ ss.

Filed for record at request of __ i Klamath County L the 28th day
of April AD,19.95 _at 10:48 _ o’clock A_M., and duly recorded in Vol. M95 .
: ) of _ Deeds = on Page 10907 .

) Bemnetha G. Letsch, County Clerk
)
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