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PARTY WALL AND MAINTENANCE AGREEMENT

This Party Wall Agreement ("Agreement™) is made on the date hereinafier set forth by
ERNST BROTHERS, L.L.C.. an QOregon limited lisbility company and
ERNST BROTHERS, L.L.C., an Oregon limited liability company  Ovmers
ofLots 55 ‘and 56 _ of Tract 1318, Gilchrist Townsite, Klamath County, Oregon. These lots
are adjoining and share a common party wall in the structure constructed as 2 garage for each lot.

ARTICIE 1
Definitisns

1.1. ’ "Agresment” shall mean this Party Wall Agreement.

1.2. . "Building” shall mean the structure divided by 2 Party Wall whick contains two
garages.

1.3. "Garage" shall mean and refer to either portion of the structure situated uponna Lot
designed and intended for use as a storage facility for vehicles or other personal property and shall
include the wallboard attached to the interior of the party wail which divides the two Garages of the
Building,

1.4. "Owner" shall mean and refer to the record Owner, whether one or more persons or
entities, of the fee simple'tile to either Lot or a purchaser in possession under a land sale contract.
The foregoing does not include persons or entities who hold an interest in either Lot merely as
security for the performance of an obligation.

1.5.  "Party Wall" shall mean and refer to the wall between the Garages defined as described
in Article 2 of this Agreement.” :

ARTICLE 2
Party Walls .

2.1  General Rules of Law to Apply. Each wall which is built as a part of the original
construction of the Building which divides the two Garages, and which is placed on the dividing fine
between the two Lots, shall constitute a Party Wall. The Party Wall shall consist of the studs,
blocking, insulation, cement and airspace lying between the wallboard of one Garage and the
wallboard of the other Garage in the Building. The Party Wall will not consist of the wallboard,
paneling, sheetrock, tiles, wallpaper and paint on the interior of the Party Wall which shall be
considered part of the Garage, the maintepance of which shall be the responsibility of the respective
Owner. To the extent not inconsistent with the provisions of this Agreement, the general rules of law
regarding Party Walls shall apply thereto. e

2.2 Destruction iy Fire or Other Casualty. If 2 Party Wall is destroyed or damaged by
fire or other casualty, the provisions of Article 3 of this Agreement shall apply with regard o repair
or reconstruction of such Party Wall.
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23  Weatherpraefing, Noiwithstanding any other provision of this Agreement, an Owner
who by his or her negligen: or willful act causes the Party Wall to be exposed to the elements shall
bear the whole cost of furnishing the necessary protection against such elemests, subject, however,
to reimbursement and/or contributions from available incurance policies. .

2.4. -Right to Contribution Runs With Land. The sight of any Owmer to contribution
from any other Owner under this Agreement, together with the obligations of such other Owners to
contribute to expenses related to the Party Wall, or as otherwise required by this Agresrent, chall
be appurtenant to the land and shall pass to such Owner's successors in title.

2.5. Maintenance and Repair. Each Owner must provide reasonable notice to the other
Owner wheit maintenance work is required. Additionally, all exterior carpeatry, painting and
maintenance shall be agreed to by both owners before the work commences, unless such work shall
only affect the portion of the Building on one Owner’s lot. ‘All improvements to the Buiiding must
also be approved by the Architectural Review Committes of the Gilchrist Owner’s Association as
required by the Declaration of Restrictions, Protective Covenants and Conditions of the Associgtion,
or its bylaws. The exterior of the Building shall be painted one color, unless the Architectural Review
Committee otherwise allows. The color shall be agreed upon by the Gwners and approved by the
Architectural Review Committee.

2.6.  Roofing. The roof of the entire Building containing both Garages must be replaced
at one time. he expense of maintenancs, repair or replacement of the roof shall be equally born by
the owners of the two Gérages.

2.7. Right to Maintain, Repair or Reconstruct Without Comnsent, Any painting,
roofing, repair, reconstruction or other maintenance to the exterior or structure of the Building which
reasonably needs to be done and which will affect portions of the Building located on both Lots, and
one Owner refuses to proceed, may be completed by the other Owner with the cost apportioned
between the Owners in proportion to the benefit to the Garages. There shall be a rebuttable
presurnption that the benefit of such extesior painting, roofing, repair, maintenance or reconstruction
of or to the Building benefits the Garages equaily. _ .

2.8 Utility Easemaents. Each Owner shall have an easement through the Party Wall for
the purpose of installing, repairing, replacing or maintaining utility lines, wires, pipes and conduits.

ARTICIE3
Covenants Fer Repair And Maintenance Costs Ard Expentes

3.1.  Sharing of Repoir and Maintenance Costs aad Expenses. The cost of repair and
maintenance of & Party Wall shall be shored equally by the Owners whose Garages are divided by
such Party Wall: The costs of exterior painting, roofing, repair, maintenance or recenstruction of the
Building, which affects portions of the Building on both Lots, shall be apportioned between the
owners in proportion to the benefit to their Garages. There shall be 2 rebuttable presumption that
such benefit is equal.
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3.2, Creation of the Lien and Personal Obligation for Assessments, Each Qwnerof
sither Lot joined by the Party Wall by acceptance of a deed therefor, whether or not it shall be so
expressed in such deed, is deamed to covenant and agress to pay his'her share of the costs and
expense of repair and maintenance of the Party Wall and the extericr of the Building.

If either Owner of such Lot fils to pay the other Owner for such expenses or fils to
reimburse for expenses already incurred relating to the repair and maintenance of the Party Wall and
the exterior of the Building, then all such costs and expenses, togsther with interest thereon a2 the rzze
of twelve percent (12%) per annum, and all other costs, fees and charges allowed by law shall be a
lien and charge on the land, and shall be a continuing lien upon the Lot against which each such cost,
expense and repair is incurred. Such lien shall exist and be executed, recorded and foreclosed in the
manner provided by law. No particular form of lien shall be required as long as it states the names of
the parties, identifies the Lots, describes the repairs or improvements made, and states the amount
of the obligation. Such lien shall be superior to all other liens except first mortgages, first trust deeds,
or the vendor’s lien of a land sale contract, property taxes, aud other liens having priority as a matter
of law.

.3.3.. Effect of Noapayment of Maintenance Costs and Expenses by Either Owner;
Remedies. In addition to any other remedies provided by law, either Owner may bring an action at
law against the Owner personally obligated to pay the same or foreclose a lien upon the Property. No
such action or a judgment entered therein shall be a waiver of the lien of the Owner. No Owner may
waive or otherwise escape liability for the maintenance costs and expenses provided for hercin by
non-use of the Party Wal or abandonment of his or her Lot or Garage.

ARTICLE 4
Damage And Destruction

4.1, Insurance and Proceeds Sufficient to Cover Loss. In case of fire, casualty or any
other damage or destruction to the Building, the insurance proceeds of the Owners' policies, if
sufficient to reconstruct the Building, shall be applied to such reconstruction.

4.2. Insurance Procecds Insufficient to Cover Loss. Subject to the other provisions of
this Section, if available insurance proceeds are insufficient to reconstruct or repair the damaged or
destroyed Building, it chall, nonetheless, be promptly repaired. Any insurance policies of the Owners
covered by such policies shall be contributed to the repair or reconstruction costs of the Building so
insured, and each Owner shall be liable for his or her share of any deficiency for such repair or
reconstruction not paid from surance proceeds. Provided, howsver, if three-fourths or more in value
of the Building is destroyed or substaniially damaged and if either Owner wishes, and all mortgagees,
trust deed beneficiaries aad land sale contract vendors agres, and the msurers who have issued
pchczes on the Building allow, the Building will not be reconstructed or repaired. In such cass,
insurance proceeds will be paid to the covered QWﬂﬁ' after the expenses of dmohou, debris
removal, and Log restoration are paid.
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43.  Architectural Changes After Damage or Destruction. Reconstruction of the
damaged cr destroyed Building 2s used in the Article means restoring the Building to substantiafly
the same condition in which it existed prior to the fire, casualty or disaster unless other action is
agreed to by the Owners and frst trust deed holders, and/or land sale contract vendors.

ARTICLES
Arbitration

In the event of any dispute between the Owners arising concerning the Party Wall, the Lots, -
the Building, or concerning the obligations of the Owners pursuant to the provisions of this
Agreement, the Owners shail chcose an arbitrator, and the dispute shall be resolved by the arhitrator.
If the parties: cannot agree upor aa arbitrator, either may apply to an appropriate Coust having
Jurisdiction for the appointment of an arbitrator. The decision of the arbitrator shall be fnal and
unappealable. The arbitrator’s decision or award may be entered in the appropriate court and shall
have the same effect as any other final unappealable judgment or decree.

ARTICLE 5
Enforcement

Either Owner or the holder of any first mortgage, trust deed or land sale contract of any Lot
shall bave the right to enforce all of the covenants, conditions, restrictions, reservations, easements,
liens and charges now or hereinafier imposed by any of the provisions of this Agreement as may
appertain specifically to such parties or Owners. Failure by any Owner or mortgagee to enforce any
covenant or restriction herein coitained shall in no event be deemed a waiver of their right to do so
thereafter, In the event arbitration is requested by an Owner or suit or action is brought by an Owner
to collect the other Owner's share of expenses payable hereunder, the prevailing Owner shall be
entitled to reasonable attorney fees in such arbitration, suit or action and in any appeal therefrom.

DATED: Juwe 75" 19,97  Owner(s)ofLot No. 55

Printed/Neme: _Wayne G. Ernst, Managing Member

Printed Name;

Printed ®ame: Wayne G. Ernst,Managing Member

Printed Name:




STATE OF OREGON
June 25th .19 97

County of _peschutes

Personally appeared before me the above-nzmed Mayne G Eroats

acknowledged the foregoing instrument to be:ﬂn&]:&gr]l ghunary act and deed.
**Managing Member for Ernst Brothe L L.C.

e eaen] MMW /C"N ﬂu/u//

SHANNON 1C CLANAHAN
NOTARY PUBLIC - OREGON otary Public for Oregon

COMMISSION NO. 031068
Y CORMISSION FXPIRE» g 1& 1%3

STATE OF OREGGN
» 19 97

County of Descimites

e //(‘JAA/M

ﬁai'ary Public for Oregon

STATE OF OREGON ¢
, 19

County of

Personelly appeared before me the above-named
acknowledged the foregoing m;tmmem to be [his] [her] voluntary act and deed.

Notary Public for Oregon

STATE OF OREGON
) ss.
County of )

Personally appweii before me the above-named

acknowledaed the faraoning inctrmen? ta ha MhieT Mhacl ratumome wee oo St

STATE OF OREGON: COUNTY OF KLAMATH : ss.

Filed for record at request of Klamath County Title the 9th

of July AD,19_97 _ at 2:29  o'clock P. M., and duly recorded in Vol. _}97
of Deeds onPage__ 21319 .
Bernetha GG. Letsch, County Clerk

FEE $30.00 7{/ il Ria-




