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ASSIGNMENT AND ASSUMPTION AGREEMENT

KSii3o

This Assignment and Asgumption Agreement
("Assignment") entered this Qi day of March, 1998,
between Frank H. wallace and Peqgy L. Wallace, husband and
wife, ("Wallaces"), and Rogue Aggregates, Inc., an Oregon
corporation ("Roque Aggregates"),

Recitals:

A. On Mﬁy’9, 1984, Wallaces and James M. Barnes
("Barnes") entered into a Lease Agreenment which lease was
amended on March 17, 1998 (collectively the “Lease® )e
copies of which are attached hereto marked Exhibit "A* and
made a part hereof, of the Barnes cinder pit ("Barnes
Cinder pit").

B. Wallaces desire to assign all of their interest in
the Lease to Rogue Aggregates and Rogue Aggregates desires
to assume said Lease.

c. Contemporaneously herewith, Wallaces, Randy
Wallace, and Farmers Rock Products, LLC {collectively
"Sellers") and Rogue Aggreqates are entering into an
Agreement for Sale and Purchase of Business Asgets wherein
Sellers will be selling and Rogue Aggregates will be
purchasing all of the personal property, real property, and

other assets involved in the operation of the aggregate
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business operated by Sellers (*pefinitive Agreement”).

NOW, THEREFORE, it is agreed as follows:

1. Assignment of Lease: Subject to the terms and
conditions set forth herein, Wallaces hereby assign all of
their right, title, and interest in and to the Lease to
Rogue Aggregates.

2. Consideration: The consideration for Wallaces’
agreements herein contained is that which Wallaces will
receive through the terms of the pefinitive Agreement.

3. Warranty: Wallaces hereby warrant that as of the
date hereof, the Lease is in full force and effect and that
Wallaces are not in default of any of the terms thereof.

4. Consent: This Assignment is contingent upon
Wallaces obtaining the consent of Barnes to this

Assignment.

5. Indemnity: Subject to the terms and conditions

get forth herein, Rogue Aggregates hereby assumes and
agrees to perfornlwallaces' obligations under the Lease and
agrees to defend and indemnify and hold Wallaces free and
clear of any and all liability under the Lease.

6. Time of Essence: Time is of the essence in this
Assignment.

7. Notices: Any notice or other communication
required or permitted to be given under this Assignment

shall be in writing and aﬁall be mailed by certified mail,
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return receipt requested, postage prepaid, addressed to the

parties as follows:

Wallaces: 9450 Buesing Road
Klamath Falls, OR 97603

Rogue
Aggregates: 3770 Kirtland Road
Central Point, OR 97502

Any notice or other communication shall be deemed to
be given at the expiration of the second day after deposit
in the United States mail. The address to which notices or
other communication shall be mailed may be changed from
time to time by giving written notice to the other party as
provided in this section 7.

8. Attorney Fees: If any suit or action is filed by
any party to enforce this Assignment or otherwise with
respect to the subject matter of this Assignment, the
prevailing party shall ba entitled to recover reasonable
attorney’s fees incurred in preparation or in prosecution
or defense of_such guit or action as fixed by the trial
court, and if any appeal is taken from.the decision of the
trial court, réasonable attorney fees as fixed by the
appellate court.

9. Binding Effect: This Assignmenﬁ shall be binding
upon and inure to the benefit of the parties, their

successors, and assigns.

10. Waiver: A provisidn of this Assignment may be

page 3 - Assignment and Assumption Agreement




waived only by a written instrument executed by the party
waiving compliance. No waiver of any provision of this
Assignment shal; constitute a waiver of any other
provision, whethar or not similar, nor shall any waiver
constitute a continuing waiver. Failure to enforce any
Provision of thisg Assignment shall not Operate as a waiver
of such provision Oor any other provision.

Dated the day and Year first hereinabove set forth.

Frod V) Mo

Frank H. Wallacg ¢

/
“; _
Peg - Wallace

"Wallaces"

Rogue Aggregates, Inc., an
Oregon corporation

At T

William D, Leavens
Vice President/
General Manager
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STATE OF OREGON
88.
county of Klamath
on this
peraonally appeared the
Peggy L. wallac
to be the

Before m2a32

COMMBBION NO. 204025
WGOMS!ONWSEPA&MN

STATE OF OREGON

) 88.
county of Jackson QL/

on thie
personally appea
being duly swoxrn,
President/General
Qregon corporation,
volunterily signed
authority of ite board
instrument to be its VO

d

Before me:
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day of

above-named F
e and acknowledged the
jr voluntary act and

o o (gl
red the above—named.Willi D. Leavens, who

atated

on beha
of directors;

, 1998,
Tk H. wallace and
foregoing jnstrument
deed.

of 1998,

he is the Vice
g, InC., an
strument was
and by

and acknowledged said

juntary act and deed.

. GFFICIAL SEAL

4 LYNDA FREDRICKSON
/ NOTARY PUBLIC-OREGON
COMMISSION NO. 0460670

- 28, 290V

n Agx:eement




| EXmmIT At ' 35059
THIS AGREEMENT made this __;L day of May, 1964, by and
between JAMES M. BARNES, who is the

Lessor and hereinafter calleg

"Barnes,” and FRANK B. WALLACE and PEGGY 1. WALLACE, husband and

vife, who are the Lessaes and hereinafter called "Wallace”, ail of
the County of Klamith, 8tate of Oregon,

WITHESSET®™H:

Barnes and Wallace agree ‘to the following terms and
conditions:

(1) Barnes ownsg real property in Klamath County, Oregon,
described as the SW-1/4 NW-1/4 SE-1/4 and thd’'sw~-1/4 8E-1/4 of
Section 4, Township 41 South, Range 10 Bast Willamette Meridian,
gubject to easements and rights of way of record or apparent on the
land and contracts, obligations,:laws, fegulations or assessments
for irrigation or drzinage purposes, and Barnes has the right to

leage the real property to Wallace dpon the termg and conditions
described in this agre€ment, A

(2) The real/property. congists of a einder pit and other
undeveloped lands in’ the wicinity which are suitable to be daveloped
and used for a'sitbvfo:?aniaéphaltlcothute mixzing plant and
Portland cement concrete batch” plant. Barnes has been in the past,
and presently is, -in ‘the process 9fexcavating, removing and selling
cinders, and suchiuge ig Permitted hy the present Rlamath County
zoning laws. Oparation ig & concrete batch plant may be permitted
under the grandfather clauge of the Klamath C¢

wunty Zoning Ordinance
and %a g conditiénal use for which a conditional use permit may he
Obta ne [ ] M B . ‘ . .

i

(3) Barnes hereby leages- o Wallace for a period of thirty
(30) years the right to "excluaivel

1 [ .Y occupy the real Property
described in Sections (1) and (2) of this agreement and ‘to excavate,
remove and sell cinders, :Barnes ‘hereby

A ! -congents to allow Wallace to
operate an asphalt/concrate,plant and Pertland “cament concrete batch
?1ant. Barnes hereby grants toc ‘Wallace 2 non-exclusive. easement for

sngress and egress over ard across Barneg* property on existing

roads,

(4) Barnes-‘ghall permit Wallace to place a mobile home
upon the following deseribed real Property: Beginning at a point on
the South line af saigd NE=1/4 of the SW~1/4 of Section 3, which is
42.24 feet Eagt of the Southwest corner ‘ther

eof, 'thence Ease along
said South line of the NE-1/4 of the SW~-1/4 of Baid Section 3,

. BExhibit A - Page 1 of o
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1,017.06 feat; thence North 330 48° Hest 450.12 gcet; thence Nozth
go West 85.8 feet; thence South 8§00 West §5.8 feet: thence gouth
560 24' West 728.64 feet more or less t of beginningd.
rThe placement of the mob ' the pre~
exiBting mobile home aite w elaphone, and septic
gycten nhook-up are pzeaently situatedd. yallace shall be
responsible £Of and pay all expenses {pourzed in the placement, usé
and removal of the mobile hone including but not limited to
maintenance, utility coste, and tazes apsessed upon the mobile home,
+s and the portion of land occupied by the mobile home.
itted tO remove tne mobile hone upon
termina i Upon removal of the mobile home, wallace
ghall leav a condition as vhen recelved.

(5) wallace ghall pay to es as rental payment £rom the
date of this agreement until ) on of this lease agreement
the sum of $.30 per truck ¥ nders or aggregate, or
if weighed over a then the amount of

tonnage I.o a yard measure as ck yard
wh

November, 1984.

thereafterl. Wwallace shall pay to

ponth durind the remainder of the ter greemend
sales made by Wallace ghall be rece ! s 0
triplicate. parnes ghall raceive cople

25¢ch day of each month following the month

Wallace receives payment £or the

egtimate pagis, Wallace ghall ma

basis within 5 days afcer . ha pived pay

ghall keep complete recot jals sold and Barnes
pnave a right to inspect the recor reasonable time.

ade in

shall

. (6) wWallace agrees that they will indemnify and hold
parnes harmless gron and against any jiabilities, claims, demands
and expenses whatsoever, including court ¢o8ts and attorney's fees
arising from OF growing out of any injury ko any persons of damage
y undet and by virtue of Wallaces’ operations

from the real property which is the gsubject of

this ledee agreement.

N Wwalilace agreas to obtain, carry and maintain on all
policies of insurance covering 1jability for

not leass than $100,000.00 for each occurance an
bodily injury in an amount not less than

thereunder: and not lesas than $500,000.00

laims thereunder. said policy or policies

licansed to do buBiness in the state

of Oregon. allac to £ rnes with an insurance

cartificate cercifying Wwallace is gured against 1iability for
bodlly injuryr inclu_ding death, property damage and 1iability
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"ariaing'out of
satisfacte
includes ¢

Property which ig th
1mmediately upon hiri
Barnes proof that the

(9) Wallace agrees to comply with ail gtate and locaj
laws, rule Ulationg governing their Operation, 1nc1uding

S and reg
load limit requiresmentsg tequired by the City of Merrill,

{10) wallace agrees that they will not permit any 1iens or
charges to ba made againss any of Barnes' regal Property as a result
of their Operations,

(11) Barnes shali not Compete with Wallace by using any
adjoining Propezty for Gxtraction and gale of cinders,

(12) If wallace breaches any of the termg of this
agteement, including failure to make any payments when due or within
30 days thereafter, i is agreed that at Barnes!
termination of lease, thig lease agreement and all rights ang duties
accruing under thig agreement ghall terminate ang Wallace shall have

equipment, Any materjals
he Property of All
including construction of
ty and upon

arnes of his
agreement,
nt shall th

original esgtate,
to a4ny persons o
caused or

Exhibit 4 . Page 3 of 9
Leass ang Hod.lﬂcation




(13) Any waiver of any broach of the tarmg of this
agreement to be kept and performed by Wallace shall not be deemed or
considered as a continuing waiver, and shall not operate to bar or
Erevent Barnes from declaring a forfeiture for any succeseding

reach, either of the same condftion or otherwisge.

(14) In the event any suit or action iz brought to collect
any of the rents or to enforce any provisions of this lease or to
repossess the premises, the losing party agrees to pay such .gums as
the trial court may adjudge reasonable as attorney's fees to be
alloved the prevailing party in such suit or action, and in the
event of any appeal in such suit or action the losing party agrees
to pay such further sumg as the appellate court shall adjudge
reagonable as the prevailing party's attorney's fees.

(15) Barnes agrees to conperate as required for Wallace to
obtain all permits and certificates necessary to conduct their
operations on the leased land.

(16) This lease shall be binding upon and inure to the
benefit of Barnes and Wallace, their successors and assigns. HNo
part of the leased premises may be assigned or subleased without the
prior written consent of Barnes, which consent shall not
unreasonably withheld,

(17) This instrument does not guarantee that any

fa:ticular use may be made of the property described in this
nstrument, except as specifically provided herein. Wallace should
check with the appropriate county planning department to verify

approved uses.
IN WITNESS WHEREOP the parties have hereunto set their

hands the day, month and year f£irst ahovg;written.

e rmetts Tl (SO
Jafies K, Barnes 4

- / /...
Frank H, Wallace ‘
STATE OF OREGON - j

%Mddﬂ/ﬁ;
Peqgdy L. Wallace -
)as.

County <f Klamath ) :

Before me this . day of May, 1984, personally appeared
the above-named JAMES M. BARNES and acknowledged the foregoing
instrument to be hig voluntary act and deed.
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Uil g ehanige s regesed,
mail eit tar ciutaeres to:

" Mo changs.
Ann;nmdhgmhs
MMM&DMP.C.

Tiasths Flooe, Plagter Tooer
233 8. W, FiAh Avome -

JAMES M. B4RNES, Trustes, or his Sucxessors in Trust, undsr
the Basrres Loving Teust, dared May 17, 1950, end any ameadments
theres ("Landlord”).

FRANK H. WALLACE and PECGY L. WALLACE,
(“Lessoc/Assignor*), :

m P % ,9980

Landiord is the owner of cormin real propety, which Landlord has lesed to
LmndAnianorpmmmwalmmAmwmy% 1584, which is recorded at Vol.
, Page __, Official Records of Klamath County, Oregon (the "Leave Agreement®).
wmmxmdvdininmhmelaamkgmmcmnmmmaﬁmmmwwﬁmm
of Lexse dared July 10, 1990, recorded at Vel. ____, Page » Official Records of Klamath

Couaty, Oregon.

J.ossze/Assignor is selling its businesy to Rogue Aggregatex, Inc. (“Assignee”) and,
m@y.dmwm&ahmmmmAm:mmmn It has come to the
almmimdmdmmof%Ammth@emmmIMpﬁmmﬁmd

Page 1 - MODIFICATION OF LEASE AGREEMENT AND LANDLORD'S CONSENT TO
LESSEE'S ASSIGNMENT

" BAWAILAVS T KX | femamy C March 17, 1993
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. Tﬁsdocumm!hubzamdbyﬁmlmﬁnnofﬂn;gu. Dye,
Hirzchy & Dilorenzo, P.C. on behalf of LatsresArsignor. Should the Landlord desive tegul

counzel, the Landlord i3 lierelry edvised to ecek legal counsel of its choice.
AGREED TO IN FORM AND CONYENT:

monn

.527 ‘7 -
b M, BARNES, Trustos, or ks
in Trust, under the Baraez Loving
Truss, dated May 17, 1950

Page 2 - MODIFICATION OF LEASE AGREEMENT AND LANDLORD'S CONSENT TO
+ T . : .
st ms&lgemm " oo »

HMaerer 17, {993
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STATEOFOREGON

) s,
County of Kizmath )
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STATE OF CREGON
County of Klemath

This instrument Was ecknowledged before me an {)_745(44 / 2 » 1998, by
Pepgy L. Willace, -

Notary Public for Oregon

Page 4 - MODIFICATION

OF LEASE AGREEMENT AND LANDLORD'S CONSENT TO
'S . . )
LESSER AsonamT

Mamis 17, 1999
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v 1€ B M RIDMImAaEY

PARCEL 2

pazcelofhndmsamdintthBlMufﬂnS’W!Momemé Townshi
p 41, South, Ran
gmdmwmmmmmmmy,mmgmmmymﬁ

Beginning at 2 $/8" febar marking the Ceater-South 1/16 comer of Sestion
4 from which thc 1/4
moggmumsmmmmn'orwmlmnm thesice North (0
mﬁm!ﬂoﬂh mmﬂfz&;aleazmcrth-smh@mmowa4 toa 12" rebar;
o wms_,wdagxmm 06- West 150,00 feet tou 1/2° rebar; thence South 00 degrees 32°
gé%faar;;z':,Isz-mte;aisu;mzm-Wmm.eﬂxmdﬂ\eSWUGOmem 4
cmf Souﬂ; wwﬁw af! era.alwgsaidm%’m centerline of the SW1/4

STATE OF OREGON: COUNTY OF KLAMATH: ss.

First American Title

of ptember Ap.f9_098 a__ 11:39 o'clock __2-
of Mocrtgages onPage ___22Y-20 .

cmethAG lsch County Clerk
Zs ;J& Mol

the 24th day

A. M. and duly recordedin Vol __M98 .
35054

Filed for rccord at request of
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