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MORTGAGE

March 29, 1999

HENRY F. CURRY, IR. a single man
2496 Rutland Place
Thousand Qaks, CA 91362

ZIONS FIRST NATIONAL BANK
PO Box 26416
Salt Lake City, Utah 84126 LENDER

Borrower is the owner of the real property in Klamath County, Oregon
described on the attached Exhibit A.

Lender has loaned or agreed to loan to Borrower $500,000 on certain terms
aud conditions. Such amount will be repayable with interest acccrding to the terms of a
promisscry note given to evidence such indebtedness, dated the same as this Mortgage,
under which the final payment of principal and interest will be due on July 1, 2014. The
promissory pote, and any note or notes given in renewal, modification, substitution or
addition o the promissory note originally issued, is referred to as “the Note." The Note
provides that the interest rate and payment terms may be adjusted.

The term "Indebtedness” as used in this Mortgage shall mean (a) the
principal and interest payable under the Note, (b) any future amounts that Lender may in its
discretion loan to Borrower, with interest thereon, (c) auy amounts expended or advanced
by Lender to discharge obligations of Borrower or expeases incurred by Lender to enforce
obligations of Borrower, as permitted under this Morigage, with interest thereon as
provided below, and (d) any amounis with interest thereon at the rate specified in
Section 12.4 below, payable by Borrower to Lender under the Environmental Indemnity
Agreement executed by Borrower this same date (the "Environmental Agreement") to the
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extent Lenderspecific Written notice to Borrower to include such amounts ip

\ ally o 2cts by
the Indebtedness,

To secure Payment of the

Indebtegn
Borrower under

€SS and performance of all obligations of
this Mortgage, Borrower mortgag

©s and conveys 1o Lender the following:
(1) The real property in Kiamath County, Oregon described op aitached
Exhibit A (the "Real Property").

2 A1 fumishings, fixtures (including trage fixtures),
equipment ang inventozy used for the production of
for the irrigatiog Or drainage th,

rights, any permits,
such water o;- ditch rights,

Borrower Presently assigns to Lender
to all rents, revenues, income, issues
and Persong] Property, whether now

al of Borrower's right, title apg
interest in and
Rea} Property

and profits (the 'mcome") from the
or hercafter due,

Borrower &rants Lender 5 Security interest i the Income ang
Property.

the Persopal

The rea] ang Personal Property describeq above is referred o as the
"Propel‘ty, L

This Mortgage is given and accepted on the following terms and conditiopng
which Borrower will prompily and faithfully observe and perform:

PAYMENT AND PERFORMAN CE

Borrower shaj bay to Lender
Which is secured by this Mortgage ang shail

prompily when due all amouns Dayment of
Borrower by this Mortgage,

strictly perform all obligarions imposed upon
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POSSESSION AND MAINTENANCE OF THE PROPERTY

2.3 Nuisance, Waste. Borrower shall not conduct or permit any nuisance
and shall not commit or suffer any Strip or waste on the Property.

2.4 Rﬁﬂﬂﬂgﬂmﬂm Borrower shal not demolish or remove
any improverments from the Property without the prior written consent of Lender. Lender
shall consent if Borro . i / t0 Lender 1o replace any
improvemen: why with one of at least equal valye,

ture buildings, structures any
or attached to the Reaj Property, mcluding
als, scales, mobile homes, silos, Storage facilities and

2.5 Lgnc_leis_&gm_&ﬁmg Lender and jts agents and representatives
:ay enter upon the Property at all reasonable times to attend to Lender's interest ang to
inspect the Property and to inspect any and a)] financial and other records relating to
Borrower's operations on tae Property.

2.6

Ct. Borrower shall do alj other acts, in addition to those
set forth in this Mortgage, that from the character and yge of the Property are reasonably
necessary to protect apg preserve the security.

Water Righis. Al existing water rights benefitting the Property shall

be maintained by Borrower and applied to beneficial use S0 as to mainiain the validity and
priority of such rights.
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Paymen;:, Borrower shaip Pay when due all taxeg and assessmenys
and shall pay wheq due all claims for work
! furnished to the Property. Borrower shajp
ing i

Borrower may withhold payment of any tax,
good faith dispute over obligafi
erty is not

any contest proceedings,
an additiona] obligee under
Orrower shajl satisfy any fipaj adverse Jjudgment before enforcement

3.3 Evidenc - Borrower shaj) promptly furnish evidence of
bayment of taxes apg assessments to Lender on : nd shaij authorize the
Appropriate county i
and assessments ag
for the Property if

34 Mﬁmmmm Borrower shall notify Lender at least 15 days
before any work services are furnished or any materials are Supplied to
the Property if i 2 e » S€rvices or

i 's request, Borrower wilj promptly
Borrower cay and wil} pay the cost of
such improvements.

3.5 &M&mmmm Borrower agrees 10 maintain the farm
use or forest landg classification of the Property on the tax roils, and ot to allow any act or
OIission which would disqualify the Property for assessment as farm or forest lands.

4. PROPERTY DAMAGE INSURANCE
Borrower shajj procure and maingzip such
quire. This shal] include policies of fire

CICHts covering alj improvements op the
void application of any

FDX1A-167064. 1 999990006




366

insurance in such cov rage-amounts as Lender may request, with Lender as an additional
insured. Policies shail be writter: in amounts, in form, on terms and with companies
reasonably acceptable to Lender, Borrower shall deliver to Lender certificates of coverage
pulation that coverage will not be canceled or diminished
without a minimum of 10 days' written notice to ender. Shouid the Real Property be
located in an area designated by the Director of the Federal Emergency Management
T agrees ic obtain and maintain Federa]

*

thin 15 days of the casvalty. All proceeds of any insurance on

v Lender as part of the Property. If Borrower elects to restore
the Property, Borrower shalj repair or replace the damaged or destroyed improvements in a
manner satisfactory to Lender. Upen satisfactory proof of expenditure, Lender shall pay or
reimburse Borrower frorm the proceeds for the reasorable cost of repair or restoration. If
Borrower elects not to restore the Property, Lender shall retain a sufficient amount of the
proceeds to pay all amounts due under this Monigage, and shalj pay the balance to
Borrower. Any proceeds which have not been paid out within one (1) year after their
receipt and which Borrower has not committed to the repair or restoration of the Property
shall be used to prepay first accrued interest and then priecipal of Borrower's Indebtedness.
If Lender holds any proceeds zfter payment in full of the Indebtecness, such proceeds shall
be paid to Borrower.

4.3 H&Q&m‘[ﬂm@_@t_ﬁm Any unexpired insurance shall inure to
the benefit of, and pass 1o, the purchaser of the Property covered by this Mortgage at any
foreclosure sale of the Property,

4.4 Bgmomﬁ_ﬂggmmm Upon request by Lender, not more
than once a year, Borrower shall furnish o Lender a feport on each existing policy of
insurance showing: (a) the name of the insurer; (b) the risks insured; (c) the atnount of the
policy; (d) the property insured, the then current replacement valye of such property, and
the manner of determining value; and (e) the expiration date of the policy.

5. WARRANTIES OF BORROWER
5.1 Title. Borrower warrants that it holds merchantable title to the

Property in fee simple free of all encumbrances other than those set forth in the title
insurance policy issued to Leader at closing,
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- Subjectto: the exceptions in the paragraph above,

nd the title against the Jawfi claims of ali persons.
is comumenced that questions Borrower's title or the
¢, Borrower shall defend the action at its expense.

’

proceeds of the condemnation be applied on the
The "net proceeds” shall mean the total amount available after pPaymen: of all
Teasonable costs, expenses and attorneys' fees necessarily paid or incurred by Borrower and
Lender in connection with the taking by condemmnation, Sale of al] or any part of the
Property to a purchaser with the power of eminent domain in the face of a threat or the
probability of the exercige of the power shall be treated as a taking by condemnation to
which this section shal] apply.

6.2 Proceedings. If aLy proceedings in condemr-tion are filed, Borrower
shall promptly take such steps as may be necessary to defend the «..ion and obtajn the
award. Borrower shali be entitled, at jts option, to commence, appear in and prosecute in
its own name, any action or proceeding, or io make any compromise or settlement, in
comnection with such taking or © obtain all Compensation, awards or other
relief therefore to which Borrower may be entitled.

7. TRANSFER BY BORROWER

7.1 mmm&mmm@mt Borrower shall not sell,
agree 1o sell, assign, convey, subcontract or otherwise transfer any part or all of the
Property or any interest in the Property without the prior written consent of Lender, which

nder's sole discretion,

of any of the foilowing events, without Lender's prior written cons
transfer of title to the Property:

{a) Any sale, conveyance, lease with a term greater than 3 years
(including renewal options}), assignment or other transfer of all or any part of the
legal or equitable titie ¢ the Property;

(b)  Any conveyance, grant or other wransfer of the iegal or equitable title
to the Property which occurs by operation of law, by trustees in bankrupicy,
CXECUtOrs or estate administrators Or executors, or by or through a bankruptey court.
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18 a°corporation, partnership or limited liability company,
2 sale, transfer or ass gament of the corporate stock, partnership interests or
membership interests, respectively, which results in more than twenty-five percent
(25%) of the corporate stock, partnership interests or membership interests being
held by persons or entities which are not, on the date hereof, sharebolders, partners
or members.

7.2 M}M As a condition of its conseny 1o any transfer,

Lender may in its discretion impose a service charge not exceeding 1 percent of the

dness, and may increase the interest rz
otherwise require modification of the Note or this Mortgage. Lender may increase the
amount of each remaining installment so thar the Indebtedness will be fully paid by the
original maturity date. In no event, however, shall the interest rate be increased bevond the
maximum rate permitted under applicable law.

7.3 Effect of Consent. Consent by Lender 0 one transfer shall not
coustitute a consent to other transfers Or a waiver of this section. No transfer by Borrower

shall relizve Borrower of liabiiity for payment of the Indebtedness. Following a transfer,

8. SECURITY AGREEMENT; SECURITY INTEREST

8.1  Security Agreement. This instrument shall constitute a securicy

agreement with respect o the Income and the Personal Property included in the description
of the Property.

82 Security Interest. Upon request by Lender, Borrower shall execute
financing statements and take whatever other action is requested by Lender to perfect and
continie Lender's security interest in the Income agd Personal Property. Borrower hereby
appoints Lender as Borrower's attoruey in fact for the purpuse of executing any documents
necessary to perfect or contirme the security interest granted therein. Lender may file
copies or reproductions of this Mortgage as 2 financing statement at any time and without
further authorization from Borrower. Borrower will reimburse Lender for all expenses
incurred in perfecting or continuing this security interest. Upon default, Borrower shall
assemble the personal property and make it available to Lender within three days afier
receipt of written demand from Lender.

83  Eixmue Filing. This instrument constitutes 3 financing statement filed

as a fixture filing in the Official Records of the County Recorder of the county in which the
Property is located with respect to any and all fixtures included within the term Property as
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usedherem m&,ﬁ(iihixeg eCL0 2 ny%géods or otherﬁksenal property that may now be or
hereafier become fixtires.

9. RELEASE ON FULL PERFORMANCE

execute and deliver to Borrower a suitable satisfaction of this
statements of termination of any financing statement on file,

0. DEFAULT
The following shall constitute events of default:

(@  Failure of Borrower to pay any portion of the Indebtedness when it is
due,

(b)  Failure of Borrower within the time required by this Mortgage to
make any payment for taxes, insurance, or any other payment DECcessary to prevent
filing or discharge of any lien (or within such time discharge or bond such lien in the
manper permitted in Section 3.2 abave).

(¢)  Transfer or agreement to transfer any part or interest in the Property
withaut the prior written consent of Lender, as required under Section 7 above.

voluntary case ankruptcy laws or under any other federal or stage
law relating to insofvency or debtor's relief; the entry of a decree or order for relief
against Borrower in an involuntary case under federal or state law relating to
insolvency or debior's relief; the appointment or the consent by Borrower to the
appointment of a receiver, trustee or custodian of Borrower or of any of Boriower's
property; an assignment for the benefit of creditors by Borrower:; the making or
suffering by Borrower of a fraudulent wransfer under applicable federal or state law;

f any of its property in fraud of creditors; the making or

preference wirhin the meaning of the federal bankruptcy
law; the imposition of a lien through legal proceedings or distraint upcn any of the
property of Borrower which is not discharged or bonded in; the manner permitied by
Section 3.2 above; or Borrower's failure geserally to pay its debts as such debts
become due. The events of default in this paragraph shall apply and refer to
Borrower and to each of the individuais or endtes which are coliectively referred 1o
as "Borrower."
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@© - “Any breach of any representation or warranty in the Environmental
Agreement,

continues and completes all reasonable and hecessary steps sufficient to produce
compliance as soon as reasonably practicable. No notice of default and no
opportunity to cure shajl be required if during the prior 12 months Lender has
already sent a notice to Borrower concerning defauit in performance of the same
obligation.

11. RIGHTS AND REMEDIES ON DEFAULT

It.1 Remedies. Upon the occurrence of any event of defauit and at any time
thereafter, I.ender may exercise any one or more of the following rights and remedies:

(a) Lender may deciare the entire Indebtedness immediately due ang
payabie.

(b) Lender may obtain a decree fore- closing Berrower's interest in all or
any part of the Property. If permitted by applicable law, Lender may foreclose
Borrower's interest in ali or any part of the Property by nonjudiciai sale.

If permitted by applicable law, Lender may obtain a judgment for any
maining in the Indebtedness due to Lender after application of al)
amounts received from the exercise of the tights provided in this section.

(@) With respect to all or any part of the Property that constitutes
personalty, may exercise the rights and remedies of a secured party under the
Uniform Commercial Code,

{ Lender shall have the right, without notice 1o Borrower 10 1zke
possession of the Property, to collect the Income, including amounts past due and
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Lender niay exexeise ts rights under this paragraph either i
rthrough a receiver,

® Lender shall have the right 10 have a recsiver appointeq to take
! of the Property, with the power 1 Protect and preserve the
preceding foreciosure or sale, 1o col

(8)  Inthe event Borrower remains in Possession of the Property after the
Property is sojd as provided above o Lender othecwise becomes entitleq to
Possession of the Property upon default of Borrower, Borrower shaj become 3
tenant at will of Lendey or the purchaser of the Property ang shall pay a reasonabie
rental for use of the Property while in Borrower's Possession.

) Lender shail have any other right or femedy provided in thig
Morzgage, the Note or any other instruigens delivered by Borrower i connection
therewith, or available at Jaw, jp equity or otherwise.

-in- session. Upon taking possession of

Use, operate, manage, conirol and conduct business o the Property
and make €xpenditures for aj maintenance ang improvements a5 i its judgmeny are
proper;

Collect th
€xpenses of use, Operation angd management;

borrow, from
Lender may borrow or agd

for the burposes stated in this paragraph.

interest from the date of expendityre until repaid at the same interest
Section 12.4 bejow. Suck sums shaj become a part of ibe Indebtedne
Mortgage and shall be payable by Borrower on demand.
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sale on ali or any portion of the Proper

€ €. Lender shall give Borrower reasonable notice of the
i onal property or of the (i

property is 10 be magde. Reaso
the time of the sajle or disposi

sale of any pers
isposition of the personal

shall mean notice given at least 10 days prior to

nable notice
tion.

edies. A waiver by either party of a breach of
tute a waiver of or prejudice the party's right
that provision or any other provisio
ali ot exciude pursuit of any other remedy, and aj)
remedies of Lender under this Mortgage are Cumulative and not exclusive  An election 1o
make expenditures or to take action to perform an obligation of Borrower shal} ot affect
Lender’s right to declare « default and exercise its remedies under this Mortgage.

in Lender's opinion
shall become z part of the
st from the date of expenditure uptjl

vered by
and obtaining tiije

€ar intere

. indi
in this Mortgage on transfer of Borrower's
and inure to the benefit of the parties, their

Signs. Subject to the limitations stated

interest, this Mortgage shal] be binding upon

successors and assigns.
12.3 Secyri £ . In construing this Mortgage, the term

"Mortgage” shali €ncompass the term “security agreement” when the instrument is being

construed with respeci to any personal property.

124 E

Provision of this Morigage,

behalf, apd any amount
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12.5 Notices. Auny notice under this Mortgage shali pe in writing and shaj]
r delivered in person or, if mailed, shall be deemed effective when
deposiied as registered or certified mail, postage prepaid, addressed to the party »t the
address stated in this Mortgage. Any party may change its addresg for notices by written
notice to the other.

12,6  Meodificari i & :
taking by Borrower of any additional security, the release of any perscn now or hereafter
liable for the fepayment of the Indebtedness, or any extension of the time of payment of the
‘edness or the renewal thereof, shal] not diminish the effectiveness of thig Morigage or
en of this Mortgage and shaj not affect or impair the liability of any maker, surety or
endorser for the parment of the Indebtedness.

. <1 shall have the right to release, with or
btedness Secured, any part of the Property.
ce of any junior encumbrance and without the consent of such
h release shall have no further effect upon the rauk, lien or
estate conveyed of this Mortgage.

» 1o the full exten:
ermi aw, relingui ight 1o claim a marshalling of assets in respect to
art thereef, in the event of the foreclosure or other enforcement of

this Mortgage.

129 id Provisj £ . If any of the provisions
contained in the Note or this Mortgage shall be invalid, illegal or unenforceable in any
ty of the remaining provisions ip this Mortgage and the Note shall not be
affected thereby.
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12.11 Ethng 'The following exhibits are attached to this Mortgage and
incorporated herein by reference:

Exhibit A - Real Property
Exhibit B - Personai Property
Exhibit C - Water Rights

12.12 Applicable Law. The law of the State of Oregon, including applicable
federal law, shall be applicable for the purpose of construing and determining the validity of
this Mortgage and, to the fullest extent permitted by the law of any state in which any of the
Property is located, determining the rights and remedies of I ender on default.

12.13 Jurisdiction. In the event of a lawsuit relaring to, or to enforce, this
Mortgage, Borrower agrees upoi: Lender’s request io submit 1o the Jurisdiction of the courts
of Salt Lake County, State of Utah.

12.14 Loan Purpose. The Borrower acknowledges that the proceeds of the
Note are primarily for agricultural, comuuercial, investment or business purposes, ang are
not for a consumer transaction (which is defined as a ‘ransaction primarily for personai,
family or household purposes).

12.15 Dissemination of Information. If the Lender determines at any time

to sell, transfer or assign the Note, this Mortgage and any other security instruments, and
any or all servicing rights with respect thereto, or to grant participations therein
(“Participations”) or issue, in a public offering or private placement, mortgage pass-through
certificates or other securities evidencing 2 beneficial interest in the ioan (“Securities™),
Lender may forward to each purchaser, transferee, assignee, servicer, participant, investor,
or their respective successors in such Participations and/or Securities (“collectively, the
“Investor”), any rating agency rating such Securities and each prospective Investor, ail
documeats and information which Lender now has or may hereafier acquire relating to the
Indebtedness aod to the Borrower, any Guarantor, any Indemnitors and the Property, which
shall have been furnished by Borrower, any Guarantor or any Indemnitors, as Lender
determines necessary or desirable.

WARNING: UNLESS YOU (BORROWER) PROVIDE US
(LENDER) WITH EVIDENCE OF THE INSURANCE
COVERAGE AS REQUIRED RY OUR CONTRACT OR
LOAN AGREEMENT, WE MAY PURCHASE INSURANCE
AT YOUR EXPENSE TO PROTEC: OUR INTEREST.
THIS INSURANCE MAY, BUT NEED NOT, ALSO
PROTECT YOUR INTEREST. IF THE COLLATERAL
BECOMES DAMAGED, THE COVERAGE WE
PURCHASE MAY NOT PAY ANY CLAIM YOU MAKE
OR ANY CLAIM MADE AGAINST YOU. YOU MAY

FDXIA-167064.1 99999-0006 13




LATER CA\‘CEL THIS CO3 VLRAGE BY PROVIDING
EVIDENCE. THAT YOU HAVE OBTAINED PROPERTY
COVERAGE ELSEWHERE. YOU ARE RESPONSIBLE
FGR THE COST OF ANY INSUBANCE PURCHASED BY
US. THE COST OF THIS INSURANCE MAY BE ADDED
TO YOUR CONTRACT OR LOAN BALANCE. IF THE
COST IS ADDED TO YOUR CONTRACT OR LOAN
BALANCE, THE INTEREST RATE ON THE
UNDERLYING CONTRACT OR LOAN WILL APPLY TO
THIS ADPDED AMOUNT. THE EFFECTIVE DATE OF
COVERAGE MAY BE THE DATE YOUR PRIOR
COVERAGE LAPSED OR THE DATE YOU FAILED TO
PROVIDE PROOF OF COVERAGE.

Borrower: -HEL C”'\-"«\/\,/

Henry F. Curry, Ir.

i

STATE OF OREGON

I
f i f
Cmmtv of L iN ‘

S8.

This instrument was acknowledged before me on \3/ Jv? , 1999, by
Hf'nry F. Curry, Jr.

o 7
TS B EIEE G ; g
JFFIGIAL SEAL / % & ) /)y % é(./(/
KRISTI L BEDD ) Lo O /9

NOTARY PUBLIC - OREGCH  {s ;
COMMISSION N0, 048516 (3 Notary Public for Cregon

1Y COMMISSION EXPIRES NOV. 16, 1989 ; e 1/(»
Y COMMISSION EXPIRES NOV. 16, 189 _ ¢ My commission expires: /’// /&, 99
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PARCEL 1: Ajl of Section 15; the Ni2 Niz2 and the Ni»» SEiq NEw4 of Section 22, Allin
Township 38 South, Range 11 i3 East of the Willamette Meridian, Kiamamh County, Oregon.

PARCEL 2: The SWya NFya, Sin SEva NEva, Ny SEi/4 and Ei2 SEya SEia, less the South
€28 feet thereof, of Section 22, Township 38 South, Range 11 12 East of the Willamerte
Meridian, Klamath County, Gregon. SAVING AND EXCEPTING that portion lying with the
county road.

PDX1A-157543,1 28990-0013




EXHIBIT. B
'T0 MORTGAGE

IRRIGATION FINANCING STATEMENT SUMMARY

QOr. Hanry F. Curry, Jr.
Wismath County, Oregon

SKSA4AAID SH.J9918083
633917041 VB7-FRESIETCZ
Jssucy 3753803

3733903
771331
2RH
1765 3338702

OTHER IRRIGATION EQUIRMENT
Suantity Degerintion

Big Gun

1/4 mila witea! linas w/ Wade Rain-medel 76 movers
Sections 20 handling )

Secitns 20 8. slunilrum majniing

Sectons 26 & € in; aluminum mainiing

Main Bna from Pump #1:
174 mifa 8 in, FYC - burjed
114 mila B In. aluminim - abovs ground

Main fine from Pump %2:
114mile 10 In, combination stee! and alumintm - shove ground

Aafn lino from Pump i3

124 mile 12 b, eluminunt - above ground:
142 taite 10 in. gluminuny - sbove ground
112 mile 8 in. stan! - above groind.

14 mils 8 in. sluminum - shova ground

Exhibif B
Page 1 of 1
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EXHIBIT ¢
Dr. Harey F, Curry, Jr.

TO MORTGAGE
WATER RIGHTS SUMMARY
Kiamath County, Oregon

Primay  Supslemanies
Amoum Azre Fosg Yetor Right  Wager Right  Priomty Appilicution
Boctian Sproue (CF8)  potoExcerd Scro Astex Date
Szeton 15 WeldNo. 14 235 300 4890 13580
Sextons 15, 22 e 80 3.00 2000
ljcﬂm z L cas 32 8520
Tota! Acres

454,16

STATE OF OREGON : COUNTY OF Ki 43

AMATH: g,
Fiied for record at request of AmeriTitle
—__AmeriTitle

of _March —AD, 1999 .

of

. the 7&_3lst
11:17 — . oclock
—- Mortgages
FEE 590,00

. o N
AM.. and duly recorded in Vo, Moo
— —on Page 3

-z

Linda Smith, County Clerk
by

—_—

Exhibit ¢
Page 1 of 1




