T I S Sk | 18| I 1.5 A0 RERR o 0 00 0 I P

D39 JUN 30 Pt 1: 31 \ol_85._Page 26140

K-S

PARTY WALL AN) MAINTENANCE AGREEMENT

This Party Wall Agreement ("Agreement”) is made on the date hercinafter set forth by
ERNST BROTHERS, L.L.C., an Oreqgcn limited liability company and
JAMES M. LINDSEY , Owners
of Lots 12 and 13 of Tract 1318, Gilchrist Townsite, Klamath County, Oregon. These lots
are adjoining and share a common party wall in the structure constructed as a garage for each lot.

ARTICLE 1
Defimitions

1.1.  "Agreement" shall mean :his Party Wall Agreement.

1.2. "Building" shall mean tk: structure divided by a Party Wall whick contains two
garages.

1.3. "(Garage" shall mean and refer to either portion of the structure situated upon a Lot

designed and intended for use as a storage facility for vehicles or other personal property and shall

 include the wallboard attached to the inte:ior of the party wall which divides the two Garages of the
" Building. e : ' R ' :

1.4. "Owner" shall mean and refer to the record Owner, whether one or more persons or
entities, of the fee simple'title to either Lot or a purchaser in possession under a lund sale contract.
The foregoing does not include persons or entities who hold an interest in either Lot merely as
security for the performance of an oblig:tion. '

1.5. "Party Wall" shall mean and refer to the wall between the Garages defined as described
in Article 2 of this Agreement. - . -

ARTICLE2
Party Walls

2.1  General Rules of Law to Apply. Each wall which is built as a part of the original
construction of the Building which divides the two Garages, and which is placed on the dividing line
between the two Lots, shall constitute a Party Wall. The Party Wall shall consist of the studs,
blocking, insulation, cement and airspice lying between the wallboard of one Garage and the
‘wallboard of the other Garage in the Building. The Party Wall will not consist of the wallboard,
paneling, sheetrock, tiles, wallpaper ard paint on the interior of the Party Well which shall be
considered part cf the Garage, the maintcnance of which shall be the responsibility of the respective
Owner. To the extent not inconsistent with the provisions of this Agreement, the general rules of law
regarding Party Walls shall apply thereto. L

2.2  Destruction by Fire or (ither Casualty. If a Party Wall is destroyed or damaged by
fire or other casualty, the provisions of Article 3 of this Agreement shall apply with regard to repair
or reconstruction of such Party Wall.
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2.3  Weatherproofing. Notwithstanding any other provision of this Agreernent, an Gwner
who by his or her negligent or willful act causes the Party Wall to be exposed to the elements shall
bear the whole cost. of furnishing the necessary protection ag:ainst such elements, subject, however,
to reimbursement and/or contributions frcm available insurance policies.

2.4. Right to Contributicn R:uns With Land. The right of any Owner to contribution
from any other Owner under this Agreemerit, together with the obligations of such other Owners to
contribute to expenses related to the Party Wall, or as otherwise required by this Agreement, shall
be appurtenant to the land and shall pass 3 such Owner’s successors in title.

2.5. Maintenance and Repair. Each Owner must provide reasonable notice to the other
Owner when maintenance work is required. Additionally, all exterior carpentry, painting and
maintenance shall be agreed to by both owners before the work commences, unless such work shall
orly affect the poriion of the Building on one Owner’s lot. All improvements to the Building must
also be approved by the Architectural Review Committee of the Gilchrist Owner’s Association as
required by the Declaration of Restrictions, Protective Covenants and Conditions of the Association,
orits bylaws. The exterior of the Building shall be painted one color, unless the Architectural Review
Committee otherwise allows. The color shall be agreed upen by the Ovmers and approved by the
Architectural Review Committee.

2.6. Roofing. The roof of the ¢atire Building containing both Garages must be replaced
at one time. The expense of maintenance, repair or replacement of the roof shall be equally born by
the owners of the {wo Garages.

2.7. Right to Maintain, Repair or Reconstruct Without Consent. Any painting,
roofing, repair, reconstruction or other mainrenance to the exterior or structure of the Building which
reasonably needs to be done and which will affect portions of the Building located on both Lots, and
one Owner refuses to proceed, may be completed by the other Owner with the cost apportioned
between the Owners in proportion to tl:e benefit to the Garages. There shall be a rebuttable
presumption that the benefit of such exterior painting, rcofing, repair, maintenance or reconstruction
of or to the Building benefits the Garages equally.

2.8  Utility Easements. Each (ywner shall have an easement through the Party Wall for
the purpose of installing, repairing, ;eplacizzg or maintaining utility lines, wires, pipes and conduits.

ARTICLE 3
Covenants For Repair And Maintenance Costs And Expenses -

3.1, Shanng of Repazir and Muintenance Costs and Expenses. The cost of repair and
maintenance of a Party Wall shall be shar:d equally by the Owners whase Garages are divided by
such Party Wall: The costs of exterior painting, roofing, repair, maintenance or reconstruction of the
Building, which affects portions of the Building on both Lots, shall be apportioned between the
owners in proportion to the benefit to their Garages. There shall be & rebuttable presumption that
such benefit is equal.
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3.2. Creation of the Lien and ’ersonal Obligation for Assessments. Each Owner of
either Lot joined by the Party Wall by accuptance of a deed therefor, whether or nct it shall be so
expressed in such deed, is deemed to covenant and sgrees to pay his/her share of the costs and
expense of repair and maintenance of the [F'arty Wall and the exterior of the Building.

If either Owner of such Lot fails to pay the other Owner for such expenses or fails to
reimburse for expenses already incurred relating to the repair and maintenance of the Party Wall and
the exterior of the Building, then all such costis and expenses, together with interest thereon at the rate
of twelve percent (12%) per annum, and | other costs, fees and charges allowed by law shall be a
lien and charge on the land, and shall be a continuing lien upon the Lot against which each such cost,
expense and repair is incurred. Such lien shall exist and be executed, recorded and foreclosed in the
manner provided by law. No particular form of tien shall be required as lorg as it states the names of
the parties, identifics the Lots, describes the repairs or improvements made, and states the amount
of the obligation. Such lien shall be supesior o all other liens except first mortgages, first trust deeds,
or the vendor's lien of a land sale contract, property taxes, and other liens having prority as a matter
of law.

33. Effect of Nonpayment of Maintenance Costs and Expenses by Either Owner;
Remedies. In addition to any other remedies provided by law, either Owner may bring an action at
law agzinst the Owner personally obligated 1> pay the same or foreclose a.lien upon the Property. No
such action or a jud;gment entered therein shall be a waiver of the lien of the Owner. No Owner may
waive or otherwise escape liability for the maintenance costs and expenses provided for herein by
non-use of the Parly Wall or abandonment: of his or her Lot or Garage.

ARTICLE 4
Damaye And Destruction

4.1. Insurance and Proceeds Sufficient to Cover Loss. In case of fire, casualty or any
other damage or destruction to the Buildling, the insurance proceeds off the Owners' policies, if
sufficient to reconstruct the Building, shall be applied to such reconstruction.

42. Insurance Proceeds Insuflicicnt to Cover Loss. Subject: to the other provisions of
this Section, if available insurance proceeds are insufficient to reconstruct or repair the damaged or
destroyed Building, it shall, nonetheless, be promptly repaired. Any insurance policies of the Owners
covered by such pelicies shall be contributzd to the repair or reconstruction costs of the Building so
insured; and each Gwner shall be liable (or his or her share of any deficiency for such repair or
reconstruction not paid from insurance proceeds. Provided, however, if three-fourths or more in value
of the Building is destroyed or substantially damaged and if either Owner wishes, and all mortgagess,
trust deed beneficiaries and land sale contract vendors agree, and the insurers who. have issued
policies on the Building allow, the Building will not be reconstructed or repaired. In such case, -
insurance proceeds will be paid to the covered Owner after the expenses of dernolition, debris
removal, and Lot restoration are paid. ’




43. Architectural Changes Alfter Damage or Destruction. Reconstruction of the
damaged or destroyed Building as used in the Article means restoring the Building to substantially
the same condition. in which it existed prior to the fire, casualty ot disaster unless other action is
agreed 10 by the Qwners and first trust deed holders, and/or land sale contract vendors.

ARTICLE 5
Arbitration

In the event of any dispute betweern the Owmers arising concerning the Party Wall, the Lots,
the Building, or concerning the obligations of the Owners pursuant to the provisions of this
Agreement, the Owners shall choose an art trator, and the dispute shall be resolved by the arbitrator.
If the parties cannot agree upon an arpitrator, either may apply to a1 appropriate Court having
jurisdiction for the appointment of an arbitrator. The decision of the arbitrator shall be final and
unappealable. The arbitrator’s decision or award may be entered in the appropriate court and shall

have the same effect as any other final unappealable judgment or decree.

ARTICLE 6
Enfercement

Either Owner or the holder of any first mortgage, trust deed or land sale contract of any Lot
shall have the right t0 enforce all of the covenants, conditions, restrictions, reservations, easements,
liens and charges now or hereinafter iniposed by any of the provisions of this Agreement as may
appertain specifically to such parties or (Jwners. Failure by any Owner of mortgagiee to enforce any
covenant or festriction herein contained shall in no event be deemed a waiver of their right to do so
thereafter. In the event arbitration is requested by an Owner or suit or action is brought by an Owner
to collect the cther Owner's share of txpenses payable hereunder, the prevailing Owner shall be
entitled. to reasonable attorney fees in such arbitration, suit or action and in any appeal therefrom.
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STATE OF OREGON

County of YA\\ion(w,

Personally appeared before 1ie the above-named OUWNE a. Ex oFY and
acknowledged the foregoing instrument [0 be flier] volpntary act and deed.
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Puflic for Oregoa”

ICAREN L ASHLEY
2V/ NOTARY PUBLIC-OREGON
: : o 080705
wco&'u‘é%‘l‘gsg##nes JAN. 28,2000
STATE OF OREGON )
) ss. June 28 ,1999

County of Deschutes )

Personally appeared befors me the above-named JAMES M. LINCSEY and
gknowled&%giat}ﬁ@;@géﬁigénsmemt to be [his] [RéFf voluntary act: and deed.
EVELYHN ;M HlENEERSON

£}
NOTARY pum.xc-oag%ggi %( 6} -
COMMISSION NQ. 302 ~ CM/
] s U el Qe/g/i\r

NS0 SRR R e =
o o Notary Public for Oregon
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STATE OF OREGON *

)
) ss. , 19
Couaty of )}

Personally appeared before me the above-named
acknowledged tie foregoing instrumer: to be [his] [her] voluntary act and deed.

Notary Public for Oregon

STATE OF OREGON )
) ss.
County of )

Personally éppeéred before me . the above-named
acknowledged the foregoing instrumen: to be [his] [her] voluntary act and deed.

'

Siate of Oregon, County of Klamath Notary Public for Oregon

Racorded 6/20/99, at | -3 m.
in Vol. M99 Page ﬁ 1 gﬁ
Linda Smith,

County Clerk Fee$ D0~
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