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After recording return to:
BANK OF AMERICA, N.A.
NW CLSC Real Estate

P.O. Box 3545

Seattle, WA 9812:4-3545

At Diane Bowser

KS4550

Loan No. 3069457

ldine of Credit Deed of Trust

DEED OF TRUST WITH ASSIGNMENT OF RENTS, SECURITY AGREEMENT
ind FINTURE FILING
{Oregon)
Maximum Principal Amount to be acvanced: $650,000.00;

Term of credit agreement exclusive of options to extend, if any: JANUARY 1, 2010.

Notice to Recorder: This document constitutes a fixture filing in accordance with ORS
79.4020(6).

The Tax Account Number(s) for the I'roperty subject to the lien of this instrum ent are:
3509-009AA-(2300.

THIS DEED OF TRUST is granted as of December 6, 1999 by OZ INVESTMENT,
L.L.C., an Oregon limited liabilitv company, whose address is 13500 Southwest 72nd
Avenue, Suite 210, Portland, OR 97223 ("Grantor"), in trust to FIRST AMERICAN
TITLE INSURANCE COMPANY OF OREGON, whose address is 422 Main Street,
Klamath Falls, OR 97601 ("Trustee"), for the benefit of BANK OF AMERICA, N.A.
("Bank"), whose address is 333 S. Beaudry Street, 26th Floor, Los Angeles, CA 90017,
Attention: Commercial Mortgage Loan Servicing Manager, and is made with reference to the
Borrowing Agreement of even date herewith between Grantor and Bank (the "Agreement™),
which bears a maturity date of JANIJARY 1, 2010.

FOR VALUABLE CONSIDERATION, Grantor covenants and agrees for the benefit of
Bank:

1. CONVEYANCE - GRANT OF SECURITY INTEREST. Grantor hereby
irrevocably grants, bargains, sells and conveys to Trustee, in trust, with power of sale and
with right of entry and possession, for the benefit of Bank, and assi gns and grants to Bank a
security interest in, all of Grantor's right, title and interest in the real property legally
described in Exhibit A attached ("Property"), whether now owned or later acquired by
Grantor. The Property shall include all buildings, structures, improvements, equipment,
fixtures and articles of property, now or later attached to, or used or adapted for use in the
ownership, operation or maintenance of, the Property; all tenements, hereditaments and
appurienances, now or later in any wayv appertaining to the Property: all leaschold interests,
rents, payments, issues and profits derived from or in any way connected with the Property;
and all collateral described in any UCC financing statement ("Financing Statement") signed
by Grantor and filed in connection with the Agreement or this Deed of Trust, which Financing
Statement by this reference is incorporaled herein as though fully set forth. Grantor represents
and warrants thzt this Deed of Trust ic a commercial deed of trust and not a "residential"
deed of trust (as defined in ORS 86.705 ;- The Property is not used principally for agricultural
or farming purposes. This Deed of Trust also constitutes a comrnon law assignment for
security and a security agreement und-r the Uniform Commercial Code as adopted in the
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State of Oregon, as now or hereaiter amended, assigning and granting to Bank a security
interest in the Property, both tangible and intangible, described in this paragraph, or in the
Financing Statement, to the extent such Property shall be deemed to be personal property or
fixtures,

2. ASSIGNMENT OF RENTS.

(a) Assignment. Grantor further assigns to Baxk all of Grantor’s interest in
all existing and future leases, licenses and other agrecments for the use or occupancy of the
Property ("Contracts"), including the immediate and continuing right to collect, in either
Grantor's or Bank's name, ali rents, receipts, income, accounts and other payments due or to
become due under the Contracts ("Payments"). As long as there is no default under the
Agreement or this Deed of Trust, Grantor is granted a license to collect the Paymenis, but
such license shall not constitute Bank's consent to Grantor's use of the Payments in any
bankruptcy proceeding.

M) Disclaimer. MNothing contained in this Deed of Trust shall be construed
as obligating Bank or any receiver to take any action to enforce any provision of the
Contracts, expend any money, incur any expense or perform any obligation under the
Contracts. Bank's duties are expressly limited to giving of proper credit for all Payments
received by it,

3. SECURED OBLIGATIONS. This Deed of Trust secures performance of (i)
each agreement of Grantor contained in the Agreement and/or this Deed of Trust (but does not
secure the independent Hazardous Substances and Building Law Compliance indemnities in
the Agreement), (i) payment of the sum of $650,000.00 with interest thereon according to the
terms of the Agreement, (iii) paymen: and performance obligations of Grantor (or of the obligor
under the Agreement, if different from Grantor) under any one or more inferest rate swap
transactions, forward rate transactions, interest rate cap, floor, or collar transactions, swaptions,

bond and bond price swaps, options or forwards. treasury locks, any similar Iransaction, anv
option to enter into any of the foregoing and any combination of the foregoing, with Bank,
whether now existing or hereafter entered into including, without limitation, any master
agreement relating to or goveming any or all of the foregoing and any related schedules or
confirmations, and in which this Deed of Trust is expressly referenced as a credit support
document {each, a "Swap Contract') and (iv) all other existing and future obligations of
Grantor to Barik if the existing or future obligation by its terms states that it is secured by this
Deed of Trust (collectively the "Secured Obligations"), including all renewals,
modifications and extensions thereof and substitutions therefor, it being the express intent of
Grantor and Eank that this Deed of Trust and the estate held by Trustee hereunder shall
continue in efiect notwithstanding that from time-to-time no Secured Obligations of Grantor
to Bank may exist, and shall survive z:s security for all new or additional Secured Obligations
of Grantor to Bank from time-to-time arising. Nothing contained in this Deed of Trust shall
be construed as obligating Bank to ma'e any future advance to Grantor. THE AGREEMENT
MAY CONTAIN PROVISIONS ALL OWING FOR CHANGES IN THE INTEREST RATE,
PAYMENT TERMS OR BALANCE >UE TO BE INDEXED, ADJUSTED, RENEWED OR
RENEGOTIATED.

4. AFFIRMATIVE COVENANTS. Grantor shall, unless waived in writing by
Bank:

(a) Maintenance of Property and Title. Maintain and preserve the Property
in good condition and repair, and no! commit or permit any waste thereof; complete any
improvement which may be constructe: on the Property; restore any improvement which may
b: damaged or destroyed; and maintain the Property free and clear of all liens and
encurnbrances other than the encumbrance of this Deed of Trust ard any lien for taxes or
assessments not delinquent.
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) Compliance with Laws. Comply with all laws, ordinances, regulations,
covenants, conditions and restriction s affecting the Property;

(c) Real Estate literests. Perform all obligations to be performed by
Grantor under the Contracts;

(d) Payment of Debts and Taxes. Pay promptly all obligations secured by
the Property; all taxes, assessments and governmental liens or charges levied against the
Property; and ali claims for labor, rnaterials, supplies or otherwise which, if unpaid, might
become a lien or charge upon the Property. If required by Bank and at the time of making
each payment to Bank under the Ag-eement, Grantor shall deposit into a non-interest-bearing
reserve account with Bank, hereby pledged to Bunk as security for the Secured Obligations, a
sum estimated by Bank sufficient to nay when due taxes and assessments on the Property and
premiums on required insurance;

(e) Insurance.

@ Casualiy. Insure continuously with premiums prepaid, with
financially sound and reputable insurers acceptable to Bank, all improvements on the Property
against all risks, casualties and losses through standard fire and extended coverage insurance
or otherwise, including, without limiation, insurance against fire, thef, casualty, vandalism,
loss of rents and business interruption and any other risk Bank may reasonably request. The
insurance policies shall be in an aggrcgate amount of not less than the full replacement cost of
all improvements on the Property, including the cost of demolition and removal of debris, and
shall name Bank as loss payee under « lender loss payable endorsement in form satisfactory to
Bank. All deductibles shall be in amounts acceptable to Bank. The amounts collected under
the insurance policies may be applicd to the Secured Obligations in anv manner as Bank
determines, and such application shall not cause discontinuance of any proceeding to
foreclose upon this Deed of Trust. 11 the event of foreclosure, all of Grantor's rights in the
insurance policies shall pass to purchaser at the foreclosure sale;

(ii)  Flood. Obtain flood insurance if the Property is located in a
designated flood hazard area (as deteimined by Bank, with such determination to be made at
Grantor's expense) and where federally subsidized fiood insurance is available.

(iiiy  Liabilit.  Maintain comprehensive general public liability
insurance insuring against liability from risks associated with the use, ownership and
operation of the property.

(iv)  Title. Provide to Bank an A.L.T.A. (1970 modified form) form
of lender's extended coverage title insurance for the full amount of Bank’s commitment under
the Agreement insuring the first lien priority of this Deed of Trust. Such policy shall be
issued by a title company acceptable (o Bank. The policy shall contain such endorsements as
Bank may reasonably request.

D Hazardous Waste. Notify Bank within 24 hours of arnty release of a
reportable quantity of any Hazardous Substance, or of the receipt by Grantor of any notice,
order or communication from any governmental authority which relates to the existence or
potential for environmental pollution cf any kind existing on the Property, or results from the
use of the Property or any surroundir g property. Grantor shail indemnify, defend and held
Bank and its successors and assigns harmless from and against any and all claims, demands.
penaltics, fees, liens, damages, losses. expenses, und linbilities arising out of or in any way
connected with any alleged or actual past or future presence on or under the Property of any
Hazardous Substance from any cause whatscever; it being intended that Grantor shall be
strictly and absolutely liable to Bank without regard to any fault by Grantor; provided that this
indemnification shall not apply to any [Hazardous Substances which originated on or under the
Property after the date Bank or any third party acquires fee title to the Property by foreciosure
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or deed in lieu of foreclosure. "Hazardous Substances” shall mean any substance or
material which may be hazardous to the health or safety of any person; including without
limitation any substance or materiz.| which is now or hereafter becomes regulated under any
federal, state, or local statute, ordinance, rule, regulation or other law relating to
environmenial protection, contamination or cleanup; and

(g) Site Visits, Observation and Testing. Permit Bank and its agents and
representatives, at any reasonable time, to enter and visit the Property for the purpose of
performing appraisals and/or inspecting the Property, taking and removing soil. groundwater
and other sarnples, and conducting tests on any part of the Property. Grantor agrees that Bank
neither has nor undertakes any duty or obligation to examine or inspect the Property, and that
any ispection by Bank is solely for the purpose of protecting its security and its rights under
this Deed of Trust. If Bank believas it has an obligaticn to disclose any report or findings
made as a result of its inspection of {1¢ Property. then Bank may make such disclosure.

(h) Costs and Expenses. Pay, reimburse and indemnify Bank for all of
Bank's reasoniable costs and expenses incurred in connection with the enforcement of Bank's
rights and Grantor's obligations undzr this Deed of Trust, foreclosing upon this Deed of Trust,
defending any action or procecding purporting tc affect the rights or duties of Bank or Trustee
under this Deed of Trust, or managjng the Property and collecting the Payments, including,
without limitation, all reasonabie altomneys' fees and value of ths services of staff counsel,
legal expenses, collection costs, costs of title search, and trustee's and receiver's fees.

5. NEGATIVE COVENANTS. Grantor shall not, without Bank's prior written
censent:

{a)  Payments. Ac:cept or collect Payments more than one month in
advance of the due date;

(b)  Contracts. Terninate, modify or amend any provision of the Contracts
or enter into a Contract with a term, including options or renewal rights, of more than 3 years
and/or containing an option to purchase;

(c) Use. Change the present exclusively commercial use or intended
exclusively commercial use of the Property, or scope of the development or iniprovements of
the Property, or permit or consent to a1y restriction that would prevent or otherwise impair the
use or development of the Property, or permit thereon the generaticn, processing, storage or
disposal of any Hazardous Substance; or

Restrictions on Conve'ances. Cause, pennit or allow the transfer, conveyance
encumbrance of the Property or of an interest in the Property, or the transfer of any interest i

the Grantor, whether voluntary, invol: atary or by operation of law.

6. EMINENT DOMAIN. In the event any portion of the Property is taken
through eminent domain, the amount of the award to which Grantor is entitled shall be applied
to the Szcured Obligations.

7. PROTECTION OF BANK'S INTEREST. If Grantor shall fail to pay any
amounts which may become a lien on the Property, pursuant to Section 4.(d), or fail to
maintain adequate insurance on the Property, as required by Section 4.(e), Bank may at its
sole oprion pay such obiigations and/or obtain such insurance.

8. ADDITIONS TO SECURED OBLIGATIONS. Any payments required
under Sections 4.(d), 4.(e), 4.(), 4.(g) or 4.(h), but not made when demanded, shall
immediately be deemed added to the Secured Obligations, and shall accrue interest at the
highest rate of interest accruing from time to time under the Secured Cbligations.

Deed of Trust (Rev. 11/1/99)




48779

9. RECONVEYANCI. Trustee shall reconvey such portion of the Property to
the person entitled thereto upon written request of Bank, or upcn satisfaction of the Secured
Obligations and written request fo- reconveyance made by Bank or any person inzerested in
the Property, accompanied by T:ustee's standard reconveyance fee, which fee shall be
Grantor's obligation.

10. SUCCESSOR TRUSTEE. In the event of death, incapacity, disability,
dissolution, resignation of refusal to act by the Trustee, Bank may appoint a successor trustee
and, upon the recording of such appointment in the records of the county in which this Deed
of Trust is recorded, the successor trustee shall be vested with all powers of the original
Trustee.

11. EVENTS OF DEFAULT. The occurrence of any of the following events
shall, at Bank's option, and at any time without regard to any previous knowledge on Bank's
part, constitute a default under the terms of this Deed of Trust, the Agreement, the Secured
Obligations, and all related loan documents:

(a) MNon-payment of Principal or Interest. Any payment of principal or
interest on the Secured Obligations is not made when due; or

(b) Failure to Pe:form. Any tax, assessmeni, insurance premium, lien,
encumbrance or other charge against the Property is not paid when due; or any other term,
covenant or agreement of Grantor contained in this Deed of Trust, the Agreement, or in any
other document with Bank, or in which Grantor grants a security interest in the Property, is
not promptly performed or satisfied.

12. REMEDIES UPON DEFAULT. If any default occurs and is continuing, and
subject to any applicable notice and cure period provided for in the Agreement, Bank may, at
its option:

(a) Terminate Conmitment. Terminate any outstanding and unfulfilied
commitment to Grantor;

(b) Accelerate. Declare any or all of the Secured Obligations, together
with all accrued interest, to be immediately due and payable without presentment, demand,
protest or notice of any kind, all of which are expressly waived by Grantor;

(c) Payments. Pav such sums as may be necessary to obtain a current
appraisal, to inspect and test the Property, and to pay any tax, assessment, insurance premium,
lien, encumbrance or other charge against the Property, all without prejudice to Bank's right to
accelerate the Secured Obligations and foreclose upon this Deed of Trust. Grantor shall
reimburse Bank upon demand, for all such amounts paid by Bank, with interest thereon from
the date of such payment at the highes! rate that is, from time to time, applicable on any of the
Secured Obligations. All unreimburs:d amounts shall be added to and become a part of the
Secured Obligations:

(d) Collection of Peyments. Terminate the license granted tc Grantor to
collect the Payments; take possession of, manage and operate the Property under the terms of
the Contracts; and demand and collect all Payments, including endorsing in the name of
Grantor any check, draft or other instrument given as payment, either by itself or through an
agent or judicially-appointed receiver. The Payments shall be applisd first to payment of the
costs of managing the Property and collecling the Payments, and then to the Secured
Obligations;

{2) Trustee's Sale. Foreclose this Deed of Trust nen-judicially pursuant to
the power of sale; and
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H Other Remediss. Pursue all other available legal and equitable
remedies, including, without limitation, foreclosing upon this Deed of Trust as a raortgage.

Grantor expressly waives any defensc or right, in any action or proceeding in connection with
the Secured Obligations, that Bank must first rescrt to any other security or person.

13. FIXTURE FILING. The mailing address of the Bank is as shown at the top
of this Deed of Trust. The mailing aldress of the Grantor for the purpose of this fixture filing
and for the giving of any notice urder or in connection with this Deed of Trust is 13500
Southwest 72nd Avenue, Suite 210, Portland, OR 97223. For purposes of the Uniform
Commiercial 1Zode, the Grantor is the Debtor, the Bank is the Secured Party, and this Deed of
Trust constitutes a fixture filing financing statement.

14. WAIVER. No waiver by Bank of any deviation by Grantor from full
performance of this Deed of Trust or the Secured Obligations, as the case may be, shall
constitute a waiver of Bank's right *0 require prompt payment orf 10 assert any other right or
remedy provided for in this Deed of Trust or the Secured Obligaticns on the basis of the same
or similar failure to perform.

15. SUCCESSORS AND ASSIGNS. This Deed of Trust inures to the benefit of
and is binding upon the respect.ve heirs, devisees, legatees, administrators, executors,
successors and assigns of the parties hereto.

16. ORS 41.580 DISCL OSURE. UNDER__CREGON___LAW, MOST
AGREEMENTS, PROMISES AlND COMMITMENTS BY BANK AFTER OCTOBER
3, 1589, CONCERNING LOANS AND OTHER CREDIT EXTENSIONS WHICH ARE
NOT FOR _PERSONAL FAMILY OR HOUSEHOLD PURPOSES. OR_SECURED
SOLELY BY THE BORROW EIY'S RESIDENCE MUST BE IN WRITING. EXPRESS
CONSIDERATION AND BE SIGNED BY AN AUTHGRIZED REPRESEMNTATIVE
OF BANK TO BE ENFORCEARNLE.

17. ORS 93.040 WARNING. THIS INSTRUMENT WILL NOT ALLOW
USE OF THE PROPERTY DI SCRIBED IN THIS INSTRUMENT IN VIOLATION
OF APPLICABLE LAND USE ILAWS AND REGULATIONS. BEFORE SIGNING OR
ACCEPTING THIS INSTRUMENT, THE PERSON ACQUIRING FEE TITLE TO
THE PROPERTY SHOULD CHECK WITH THE APPROPRIATE CITY OR
COUNTY PLANNING DEPARTMENT TO VERIFY APPROVED USES AND TO
DETERMINE ANY LIMITS (3N LAWSUITS AGAINST FARMING OR FOREST
PRACTICES AS DEFINED IN ORS 30.930.

WARNING

UMNLESS YOU PROVIDE US WITH EVIDENCE OF THE INSURANCE
COVERAGE AS REQUIRED g8Y OUR CONTRACT OR LOAN AGREEMENT, WE
MAY PURCHASE INSURANCE AT YOUR EXPENSE TO PROTECT GUR
INTEREST. THIS INSURANCE MAY, BUT NEED NOT, ALSO PROTECT Y OUR
INTEREST. 1F THE COLLATERAL BECOMES DAMAGED, THE COVERAGE WE
PURCHASE MAY NOT PAY ANY CLAIM YOU MAKE OR ANY CLAIM MADE
AGAINST YOU. YOU MAY ILATER CANCEL THIS COVERAGE BY PROVIDING
EVIDENCE THAT YOU HAVE OBTAINED PFROPERTY COVERAGE
ELSEWHERE.

YOU ARE RESPONSIBLE FOR THE COST OF ANY INSURANCE
COVERAGE PURCHASED 13Y US. THE COST OF THIS INSURANCE MAY BE
ADDED TO YOUR CONTRACT OR LOAN BALANCE. IF THE COST IS ADDED
TO YOUR CONTRACT OR L.OAN BALANCE, THE INTEREST RATE ON THE
UNDERLYING CONTRACT OR LOAN WILL APPLY TO THIS ADDED AMOUNT.
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THE EFFECTIVE DATE OF COVERAGE MAY BE THE DATE YOUR PRIOR
COYERAGE LAPSED OR THIX DATE YOU FAILED TO PROVIDE PROOF OF
COVERAGE.

THE COVERAGE WE PURCHASE MAY BE CONSIDERABLY MORE
EXPENSIVE THAN INSURANCE YOU CAN OBTAIN ON YOUR OWN AND MAY
NOT SATISFY ANY NEED FOR PROPERTY DAMAGE COVERAGE OR ANY
MANDATORY LIABILITY INSURANCE REQUIREMENTS IMPOSED BY
APPLICABLE LAW.

GRANTOR:

BUSY AIsALSATAD
P e
STATE OF OREGON ) | ymi

§ IPSSHSAEES

)
COUNTY OF A1 T DWAAY )

I certify that I know or have satisfactory evidence that Steven J. Oliva, is the person who
appeared before me, and said person acknowledged that he signed this instrument, on oath stated
that he was authorized to execute the instrument and acknowlzdge it as ithe Member of OZ
INVESTMENT, L.L.C., an Oregon limited liability company, to be the free and veluntary act of
such party for the uses and purposes menticned in the instrument.

Dated: 12-7-G9 /) ;7
N 7 V@;_;Q_
(Print Notdry Name) ss "W ALW oD

Notary Public in and for(fhe State of Oregon
residing at /\7>€?A\} V&
My appointment expires ___/()~20~ Y5
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RUSS [ReALRAG:ID
) i
F B U < )
STATE OF OREGON ) : Mgmﬂssgmgsocm‘m 4

oY

)$
COUNTY OF WU (T MOWAY)

1 certify that I know or have satisfactory evidence that Mark S. Zimel, is the person who
appeared before me, and said person acknowledged that he signed this instrument, on oath stated
that he was authorized to execute the instrument and acknowledge it as the Member of OF
INVESTMENT, L.L.C., an Oregon limited liability company, to be the free and voluntary act of
such party for the uses and purposes mentioned in the instrument.

Dated: __)7-(,~GG )
Ca O

(PrintNolry Name) "2l oo, YN mOND
Notary Pul_)lic in and foedhe Statz of Oregon
residing at_JSP AULLTON, L‘D/Z

My appointment expires __/P -2~ (\&
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REQUEST FOR FULL RECONVEYANCE

To be used or.ly when all obligations have been paid
under the Borrowing Agreement and this Deed of T. rust

TO TRUSTEE:

The undersigned is the legi:l owner and holder of the Borrowing Agreement and the
obligations secured by this Deed of Trust. All obligations under the Borrowing Agreement
and this Decd of Trust have been paid or otherwise satistied and you are hereby requested and

directed to reconvey, without warranty, to the person or persons entitled thereto, all of the
estate now held by you hereunder.

Dated

Mai: reconveyance to:
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EXHIBIT A

EXHIBIT ATTACHED TO AN FORMING A PART OF THAT DEED OF TRUST
DATED DE.CEMBER 6, 1999 GIVEN BY 0OZ, INVESTMENT, L.L.C.,, AN OREGON
LIMITED LIABILITY COMPAIVY, AS GRANTOR.

LEGAL DESCRIPTION:

A TRACT COF LAND BEING A PORTION OF LOT 4 IN BLOCK. 1 OF “TRACT 1249, A
DULY RECORDED SUBDIVISION SITUATED IN THE NE % NE Y% OF SECTION 9,
TOWNSHIF 39 SOUTH, RANGE ¢ E. W. M., KLAMATH COUNTY OREGON, MORE
PARTICULARLY DESCRIBED AS FOLLOWS:

BEGINNING AT THE SOUTHEAST CORNER OF SAID LOT 4; THENCE S 89°58°00" W',
ALONG THE SCUTH LINE OF SAID LOT 4, 239.00; THENCE LEAVING SAID SOUTH
LINE, N 00°02°00” W 127.64 FEET; THENCE N 89°58°00"” E 100.00 FEET; THENCE S
00°02°00” E 3.64 FEET; THENCE N 89°58°00” E 139.00 FEET TO POINT ON THE EAST
LINE OF SAID LOT 4; THENCE § 00°02700” I3 124.00 FEET TO THE POINT OF
BEGINNING, WITH BEARINGS EASED ON THE PLAT OF “TRACT 1249, AS
RECORDED IN THE OFFICE OF THE KLAMATH COUNTY SURVEYOR.

State of Oregon, County of Kiamath
Recorded 12/10/99, at 2 !/[3 2 m.
In Viol. M99 Page %775

Linda Smith, =
County Clerk Fee$ &0
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