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DEED OF CONSERVATION EASEMENT

This Grant Deed of Conservation Easement (“Easement”) is made by Dayton O. and
Gerda V. Hyde (“Grantor”), having an address of Box 371, Chiloquin, Oregon 97624, in favor of
The Klamath Tribes, having an address of 501 Chiloquin Boulevard, Box 436, Chiloquin,
Oregon 97624 (“Grantee™). Grantors and Grantee are collectively referred to herein as the
Parties.

1. RECITALS

1.1 Grantor is the owner of the Yamsi Ranch in Klamath County, Oregon. Grantor has filed
a water rights claim in the Klamath Basin Adjudication, being conducted by the Oregon
Water Resources Department, for the irrigation of certain lands within Yamsi Ranch.
Several miles of the Williamson River, and tributaries to the River, flow across the
Ranch. Grantor uses the Ranch primarily for ranching and as a fishing resort. In addition
to these uses, Grantor has for many years sought to manage the Ranch in a way that
enhances its environmental and ecological values, including fishery, water quality, and
fish and wildlife habitat values. Grantor employs holistic management methods in their
approach to managing the Ranch and the waters thereon and appurtenant thereto.

1.2 Grantee is a federally recognized Indian tribe, and holds certain hunting, fishing,
gathering and water rights in Klamath County, Oregon and elsewhere. Grantee has filed
claims for water rights on the Williamson River and certain of its tributaries in the
Klamath Basin Adjudication, and has filed contests against the claims of Grantor.
Grantee has a vital interest in the environmental and ecological values of the Williamson
River and its tributaries.

1.3 Grantor and Grantee share several goals regarding the Williamson River and its
tributaries. Among these are resolution without litigation of issues in the Klamath Basin
Adjudication, preservation of Grantor’s ability to make a living at Yamsi Ranch, and
improvement of water quality (including temperature), fish and wildlife habitat, and
stream health on the Williamson River and its tributaries at and around the Ranch. The
Parties also desire to work together using holistic management and adaptive management
techniques in pursuit of these, and other mutually agreed upon, goals.

1.4 The Parties recognize the need to establish water management plans to provide for the
diversion of water required by Grantor to meets irrigation needs, while preserving
instream flows needed to promote aquatic values. In particular, the Parties recognize that
there must be a regular process for determining water allocation, at and around the
Ranch, within the legally recognized water rights of each of the Parties.

1.5 This Easement is intended by the Parties to significantly advance these shared goals by
providing a foundation for resolution of Grantor’s claims and Grantee’s contests in the
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Adjudication and establishing a context and a process for the Parties to work together in
developing holistic management structures for the enhancement of the values discussed
above.

2. CONVEYANCE AND CONSIDERATION

2.1 For the reasons stated above, and in consideration of the mutual covenants, terms,
conditions and restrictions contained herein, and pursuant to the laws of Oregon, Grantor
hereby voluntarily grants, conveys and warrants, for valuable consideration, the receipt of
which is acknowledged hereby, to Grantee a Conservation Easement in £ross in
perpetuity over that portion of Yamsi Ranch described in Attachment A hereto and
referred to herein as the Property, subject only to the restrictions set forth herein and any
title matters of record as of the Effective Date of this Easement.

22 This conveyance is a conveyance of an interest in real property under the provisions of
ORS § 93.010.

2.3 Grantor expressly intends that this Easement runs with the land and that this Easement
shall be binding upon Grantor’s and Grantee’s successors and assigns.

3. PURPOSE

3.1 General purposes.

3.1.1  The general purpose of this Easement is to further, and to balance, two goals at
and around the Ranch and the Williamson River and its tributaries. One goal is
the protection of Grantor’s ability to continue to make a livelihood at Yamsi
Ranch. The other goal is the protection, enhancement and improvement of
environmental and ecological values of the Williamson River and its tributaries
appurtenant to the Ranch.

3.1.2  The Parties agree that they want to, and must, work together if they are to
successfully achieve and balance the two goals described above. One purpose of
this Easement is to establish that collaboration.

3.1.3 The Parties agree that their knowledge is incomplete so they do not fully
understand what steps they should take to pursue and balance the goals described
above. As aresult, a purpose of this Easement is to establish structures and
mechanisms for determining management techniques on the Property and
appurtenant waters that will assist the Parties in determining such steps and in
implementing them.

3.2.  Specific purposes.

3.2.1 Structure: This Easement is to provide a structure in which the Parties will work
together as described below, guided by holistic management principles.
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Product: Under this Easement the Parties will develop and implement Riparian
Corridor and Water Management Plans for the management of water and

associated resources as necessary and appropriate within the water rights held by
the Parties.

Avoiding default outcome: The Parties acknow ledge that in the absence of a
Riparian Corridor and Water Management Plan developed and implemented
under this Easement, diversion limitations and stream flows will be in quantities
defined by the Klamath Basin Adjudication and manifest in the water rights
decreed to the Grantor; this default allocation will be generally a 50-50 split of the
natural flow between irrigation diversions and instream flows at and near the
Property. The Parties agree this is not a desirable outcome, so a purpose of this
Easement is to bring about a better water allocation (as well as improved
management in the riparian corridor) that is agreed to by the Parties and is within
the limits of the water rights held by the Parties,

4. MECHANISMS AND STRUCTURES

4.1

The Parties agree to use their best efforts in good faith to develop a Riparian Corridor and
Water Management Plan for Yamsi Ranch (“Plan”). The Plan, and the process of
developing the Plan, will use a Holistic Management Model as described in The Essence
of Holistic Management by Ann Adams and Jody Butterfield. The Plan may be for a
specific period or for an indefinite time, but in any eveat it will be sufficiently specific to
guide management, research and study on the relevant lands. It will address, by way of
example and not limitation, the following concepts and management necessities.

4.1.1

412
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Livestock, land and water management to maintain/enhance the livelihoods of the
Parties, and to maintain/enhance the appropriate ecological structure and function
of the Upper Williamson River Valley.

The seeking of alternatives to the existing irrigation infrastructure that will
provide adequate, efficient irrigation without creating in-river reservoirs.

While alternatives to the existing irrigation infrastructure are being sought, and to
the extent that viable alternatives are not forthcoming, the need to work with
existing irrigation infrastructure, seeking to minimize negative impacts and
enhance positive impacts.

Collaboratively conducting research and developing tools to reduce uncertainty
associated with various management alternatives in identified subject areas.

The Plan will be mindful of, and will attempt to separate effects of, management actions
from changes associated with unmanageable (by the Parties) factors like climate, forest
management outside Yamsi Ranch, flow changes from springs, etc.
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The Parties will establish a Yamsi Ranch Holistic Management Team composed of three
representatives from each Party.

4.2.1 The Team will implement the Holistic Management Model on Yamsi Ranch as
agreed to by the Parties.

4.2.2  The Team will meet at least twice a year, once in the late winter or early spring to
formulate the annual Plan or to determine that an existing multi-year Plan should
be continued, and once in the late fall or early winter to review management
results for that year.

4.23 Specialists and experts will be involved, as appropriate and agreeable to the
Parties, to assist in research, monitoring, grant writing, data analysis and
interpretation, report writing, planning, etc.

3. RIGHTS CONVEYED TO GRANTEE

To accomplish the purposes and goals of this Easement, the following rights are

conveyed from Grantor to Grantee by this Easement.

5.1

52

Except as otherwise provided in a currently applicable Riparian Corridor and Water
Management Plan, Grantor will maintain at all times in the Williamson River upstream of
the current north boundary of Grantor’s property, such boundary being approximately the
north edge of the South % of the NW s, Section 17, T32 S, R 11 E, W.M., a minimum
flow of at least one-half of the natural flow of the Williamson River at each particular
time, such natural flow to be measured at the Head of the River and at Wickiup Dam, and
determined as follows:

The natural flow at the Head of the River, below the dam located in the SWV4
SWY, Section4, T33 S, R 11 E, W .M., will be determined by adding the flow in
the Upper Williamson channel to the sum of all diversions from the pool above
the dam at that location. The flow to be maintained is one-half that total.

The natural flow below Wickiup Dam, which is a dam located at SW VaNW Y4,
Section 20, T32 S, R 11 E, WM., will be determined by adding the natural flow
at Head of the River (as determined in the preceding paragraph) to the flow at
Farnsworth Spring, and dividing that sum by two. The flow to be maintained is
one-half that quotient.

Grantor will conduct activities on the Property that result in diversions of water from the
Williamson River, and/or its tributaries appurtenant to the Property, that do not exceed
quantities set out in the Riparian Corridor and Water Management Plan developed under
this Easement.




53

54

5.5

5.6

17164

Grantor will assure that stream flows in the Williamson River at the Property are in the
quantities set out in the Riparian Corridor and Water Management Plan developed under
this Easement.

Grantor will not cause or allow development on the Property in a way that will degrade
water quality or fish and wildlife habitat below the levels present on the effective date of
this Easement, except as agreed to with Grantee in a Riparian Corridor and Water
Management Plan.

Grantee shall have the right to prevent, or to cause Grantor to prevert, any use of, or
activity on, the Property that is inconsistent with the terms of this Easement or with the
provisions of the Riparian Corridor and Water Management Plan.

Grantee shall have the right to enforce the terms of this Easement in accordance with
Section 9 below or as otherwise provided for herein.

6. GRANTOR’S RESERVED RIGHTS

6.1

6.2

6.3

6.4

6.5

6.6

6.7

Grantor reserves for itself and its successors and assigns, any and all rights not otherwise
conveyed to Grantee under this Easement and any and all uses of, or activities on, the
Property that are not inconsistent with this Easement. Without limiting the foregoing,
Grantor specifically reserves the following uses and activities.

Grantor’s water use on and around the Property shall not be restricted or confined in any
way, except as provided for in a Riparian Corridor and Water Management Plan and as
limited by Grantor’s decreed or certificated water rights or other applicable law.

Grantor retains full control over ranching, fishing and other business or recreational
activities on the Property, including control over the mechanisms for implementing
Riparian Corridor and Water Management Plans.

Nothing in this Easement shall be interpreted as allowing public access to the Property or
to the Ranch, or as limiting in any way Grantor’s right to determine who may have access
to the Property or the Ranch.

Grantor retains complete control over the quantity and type of livestock maintained on

the Property and the Ranch, except as otherwise agreed in a Riparian Corridor and Water
Management Plan.

Grantor may construct, enlarge and repair any and all improvements, temporary or
permanent, on the Property that are consistent with this Easement, including, without
limitation, houses, barns, fences, corrals, roads, ditches, pumps, and levees.

Grantor has sole discretion regarding the removal of trees or plants from the Property for
purposes of commercial use, pest control, fire control, disease control, restoration,
domestic or other use, provided, however, that such removal shall not be undertaken to
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such extent as would make it impossible to achieve or maintain the Purposes or goals
described herein,

Grantor may undertake activities necessary to protect public health or safety or prevent
significant property damage, or which are actively required by and subject to compulsion
of any governmental agency with authority to require such activity.

Grantor retains responsibility for taxes or other fees levied against the Property, and for
[tabilities related to the ownership, operation, and maintenance of Yamsi Ranch and the
Property.

7. NOTICE, CONCURRENCE AND CONSENT

7.1

7.2

73

7.4

Whenever in this Easement, in a Riparian Corridor and Water Management Plan, or
otherwise, the concurrence or consent of Grantee or Grantor is required, and no other
timeline is set forth, the Party seeking concurrence or consent shail provide written notice
to the other Party not less than 30 days prior to taking the action as to which concurrence
or consent is sought. Such concurrence or consent may be withheld only upon a
reasonable determination by the concurring or consenting Party that the action as
proposed would be inconsistent with purposes or goals of this Easement or with the
Riparian Corridor and Water Management Plan.

When concurrence or consent is required, and when the Party whose concurrence or
consent is required does not grant or withhold its concurrence or consent within 15 days
after receiving notice as described in this section, the Party requesting concurrence or
consent may conclusively assume the other Party’s concurrence or consent in the
proposed action.

Notwithstanding the above, if Grantor must undertake emergency action to protect health
or safety on the Property or must act by and subject to compulsion of any governmental
agency, Grantor may proceed with such action without Grantee’s concurrence or consent.

Any notice or communication that either Party desires or is required to give to the other
shall be in writing either served personally or sent by first class mail addressed as
follows:

To Grantor:  Yamsi Ranch
Box 371
Chiloquin, OR 97624

To Grantee:  The Chairperson
The Klamath Tribes
Box 436
Chiloquin, OR 97624

8. DISPUTE RESOLUTION
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8.1  Grantor and Grantee shall meet no less than annually at a date, place and time convenient
for both Parties, but not to exceed one business day in duration (unless otherwise agreed).
to share information concerning the Property and activities under this Easement. This is
in addition to any meetings to develop Riparian Corridor and Water Management Plans
or for other purposes, unless the Parties agree that such other meetings satisty the
requirement of this paragraph.

8.2 Grantor and Grantee will promptly give the other notice of problems or concerns arising
in connections with the other’s actions under this Easement. and will meet as needed, but
no later than 15 days after receipt of a written request for a meeting, to minimize such
problems or concerns.

8.3 Ifthe Parties are unable between themselves to resolve a disagreement, they shall appoint
a single impartial mediator acceptable to both Parties,

8.3.1 The purpose of the mediation is to- (a) promote discussion between the Parties;
(b) assist the Parties to develop and exchange pertinent information concerning
the issues in dispute; (c) assist the Parties to develop proposals which enable them
to arrive at a mutually acceptable resolution of the issues. The mediation is not

intended to result in any direct or indirect modification or amendment of the terms
of this Easement.

8.3.2  All information presented to the mediator shall be deemed confidential and may
be disclosed by the mediator only with the consent of the Parties. The mediator
shall not be subject to subpoena by any Party. No statements made or documents
prepared for mediation shall be disclosed in any subsequent proceeding or
construed as an admission of a Party.

9. RIGHTS OF ENFORCEMENT

9.1  Either Party may bring an action in a court of competent jurisdiction to enforce the terms
of this Easement, to enjoin violation by temporary or permanent injunction, and to
recover any damages to which a Party may be entitled. This right belongs only to the
Parties and is not available to any third party.

9.2 The Parties agree that remedies at law for violation of the terms of this Easement are
inadequate and that either Party shall be entitled to injunctive relief as appropriate and
necessary to effectuate the Easement.

9.3 Nothing in this Easement shall be construed to entitle Grantee to bring any action against
Grantor to abate, correct or restore any condition on the Property or to recover damages
resulting from actions by a trespasser or causes beyond Grantor’s control, including,
without limitation, climate change, fire, floods, pest infestation and earth movement.

10. AMENDMENT, TRANSFER OR EXTINGUISHMENT
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The Parties may amend this Easement at any time by written agreement,

If the Parties agree that circumstances have arisen that render the Purposes and goals of
this Easement impossible to accomplish, this Easement can be terminated by written
agreement of the Parties. In the absence of such agreement, the Easement can be
terminated only by judicial proceedings in a court of competent Jurisdiction.

This Easement shall be expressly referred to in any deed or other legal instrument by
which Grantor divests itself of, or otherwise transfers, any interest in the Property.

11. GENERAL PROVISIONS

111

11.2

113

11.4

11.5

The effective date of this Easement shall be the date on which Grantor signs it.

This Easement shall be liberally construed to accomplish the Purposes and goals set out
herein, any general rule of construction to the contrary notwithstanding.

If any provision of this Easement, or its application to any person or circumstance, is
found to be invalid, the remainder of the provisions, or the application of such provision
to other persons or circumstances, shall not be affected thereby.

This instrument sets forth the entire agreement of the Parties with respect to the
Easement, and it supersedes all prior discussions, negotiations, understandings, or
agreements relating to the Easement, all of which are merged herein,

The terms and conditions of this Easement shall be binding upon, and inure to the benefit
of, the Parties and their respective successors and assigns, and to any party taking
ownership of the Property or any portion thereof

IN WITNESS WHEREOF, the Parties have hereunto set their hands on the dates shown:

YAMSI RANCH and DAYTON O. AND GERDA V. HYDE, Grantor,

By\ I
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Gerda Hyde /
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Dayton Hyde

Date 2 / / / © 5/—”
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Subscribed before me this / / day of %&4— L2008
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§ CHERYL ANN McCLAIN § M iyl Do W e W
» ?ggﬁ;ﬂg-ﬁ NotarvPublic for the State of @M

ST : My commission expires

................... My commission explres:
September 8, 2008

THE KLAMATH TRIBES, Grantee, does hereby accept the above Grant Deed of Conservation
Easement.

Date 2"// T ! 0‘>/

Subscribed before me this _& day of Eh :’ ,

QFFICIAL SEAL
CARL ULLMAN
NOTARY PUBLIC-QREGON
COMMISSION NO, 363361
MY COMMISSION EXPIRES DEC. 23, 2006

ol o

Notary Public for the St.ate of Oregon My
commission expires 2 -23 ~C
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ATTACHMENT A

The land for which this Conservation Easement is granted, called “the Property” in the

Conservation Easement documents, is located in Klamath C ounty, Oregon, more specifically
described as follows:

S Y2 NW v
SW V4
Section 17, T32 S, R 11 E, WM.

NEYv. NWv,
NWvi NWy,
SWYNWY,
SWv,
Section 20, T32S,R 11 E., WM.
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SWYNEY%
NWY
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NWSEY
SWYSEYa
SEY4SEY
Section29, T32 S, R 11 E., WM.

NEY“NEY:
Section31, T32S R11E, WM.

NEY%
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NEY“SWY4
NWYiSWYs
SEVASWV,
NWYSEY4
SWWSEY,
SEVSE'
Section32, T32 S, R 11 E, WM.

NWYSWY,
SWYSWY,
Section4, T33 S,R 11 E., WM.

NEY
NEV“NWY
SEVaNWY4
NEYSWYa




NWYSWY,
SEViSWVYa
SEY4

Section 5, T33 S, RI1E. WM

NE'4
NEYSEY:
NWY.SEY:

Section 8, T33 S, R11E, WM.

NWINWY,

SWYiINWY,

NW Y4 SW Y
Section9, T33 S, R 11 E., WM.
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